
12/11/2025

1

Nothing in this presentation is intended to be legal advice. Please consult with counsel of your choice with regards to any specific questions you may have. ©2025 Keating Muething & Klekamp PLL. All Rights Reserved.Nothing in this presentation is intended to be legal advice. Please consult with counsel of your choice with regards to any specific questions you may have. ©2025 Keating Muething & Klekamp PLL. All Rights Reserved.

2025 Legal Update Seminar
December 11, 2025 | 11:30 a.m. – 5:00 p.m. EDT 

Welcome 

Alan S. Fershtman 
Managing Partner
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Opening Remarks 

Shannon D. Lawson
Partner | Seminar Emcee 

513.579.6455
slawson@kmklaw.com

2025 Legal Update

Seminar Materials 

• Agenda 

• Copy of Slide Deck / Presentation Handouts

• Continuing Legal Education (CLE) Information / Forms

• Sign-in at the registration desk

• Complete and return your green CLE Credit Form

• Seminar Evaluation
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2025 Legal Update

Continuing Legal Education Information

• Ohio: This course has been approved by the Supreme Court of Ohio Commission on 
Continuing Legal Education for 5.0 total CLE Hours, including 2.5 hours of attorney 
professional conduct instruction.

• Kentucky: This course has been approved by the Kentucky Bar Association Commission 
on Continuing Legal Education for 5.0 total CLE Hours, including 2.5 hours of ethics 
instruction.

• Indiana: This course has been approved by the Supreme Court of Indiana Office of 
Admissions and Continuing Education for 5.0 hours, including 2.5 hours of ethics 
instruction.

• Please see a KMK representative at the registration if you are licensed in additional states 
and seeking CLE credit outside of Ohio, Kentucky, and/or Indiana. 

11:30 a.m. – 12:15 p.m.

Labor & Employment Law Update: 2025 
Highlights and What’s Ahead for 2026

CLE 0.75 hours (General) 
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Alison M. Huenefeld
Labor & Employment Partner

513.579.6545
ahuenefeld@kmklaw.com

Christopher M. Jones
Labor & Employment Partner

513.579.6911
cjones@kmklaw.com

Meet the Speakers  

2025 Legal Update

Objectives

• Artificial Intelligence in the Workplace 

• Key Changes to Employment Policies and Practices

• Expected L&E Developments in 2026
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2025 Legal Update

Artificial Intelligence in the Workplace: How?

• Candidate Sourcing
• AI suggests qualified candidates to recruiters.

• Resume Screening and Applicant Tracking
• AI automates resume screening process for 
more efficient hiring process.

• Candidate Assessment
• AI-powered interview agents conduct interviews and answer questions.

• Interview Scheduling and Coordination
• Bias Reduction in Hiring

• AI can eliminate unconscious biases.

2025 Legal Update

Artificial Intelligence in the Workplace: How?

• Onboarding
• AI can automate paperwork compliance and account set up.

• Employee Development and Training
• AI bots create simulations and customized learning programs.

• Employment Decisions
• AI systems analyze performance data to enable quicker decision-

making.
• Automating Tasks and Optimizing Processes

• AI can act as “thought partner,” assistant, starting point, or editor.
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2025 Legal Update

Artificial Intelligence in the Workplace: Legal Risks

• Federal Regulatory Approach

• Federal Guidance and Orders
• EEOC
• DOL – FLSA
• NLRB

• State and Local Legislation
• California, Colorado, Illinois, Maryland, New York City.

2025 Legal Update

Artificial Intelligence in the Workplace: 
Case Studies and Litigation 
• Case Studies

• Unilever

• Amazon

• IBM
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2025 Legal Update

Artificial Intelligence in the Workplace: 
Case Studies and Litigation cont.
• Litigation

• iTutor Group

• Mobley v. Workday, Inc., 3:23-cv-00770, U.S. District Court for the 
Northern District of California

2025 Legal Update

Artificial Intelligence in the Workplace:
Guidance for Employers
• Transparency and Communication

• Avoid Interfering with Employee Rights

• Oversite and Monitoring

• Train Employees

• Be Prepared to Adapt and Evolve
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2025 Legal Update

Key Changes to Employment Policies and Practices: 
DEI and Equal Opportunity
• New EEOC and DOJ Guidance on addressing unlawful 

discrimination related to DEI in the workplace.

• Affinity Groups

• Hostile Work Environment

• Retaliation 

• Diversity as a “Business Necessity”

2025 Legal Update

Key Changes to Employment Policies and Practices: 
DEI and Equal Opportunity cont.
• Executive Order “Restoring Equality of Opportunity and 

Meritocracy”

• Deprioritization of Disparate Impact Liability claims.
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2025 Legal Update

Key Changes to Employment Policies and Practices: 
I-9 Audits and ICE Raids
• Employment Eligibility Verification –

Form I-9

• Increase of I-9 Audits and ICE Raids 
under Trump Administration

• As of November 16, ICE was holding 
65,135 people in detention facilities, up 
from 40,203 in January, a 62% 
increase.

2025 Legal Update

Key Changes to Employment Policies and Practices: 
I-9 Audits and ICE Raids cont.
• Differences between Audits and Raids

• Risks

• Employer Guidance
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2025 Legal Update

Key Changes to Employment Policies and Practices: 
Notable 2025 Court Decisions

• Preponderance of the evidence FLSA exemption standard
• E.M.D. Sales v. Carrera, 604 U.S. 45 (2025)

• Clarification of “qualified individual” under the ADA
• Tudor v. Whitehall Central School District, 132 F.4th 242 (2d Cir. 2025)

2025 Legal Update

Key Changes to Employment Policies and Practices: 
Notable 2025 Court Decisions
• New Standard for “Reverse Discrimination” claims

• Ames v. Ohio Dep’t of Youth Servs., 605 U.S. 303 (2025)

• Insight into Employer Liability for Third-Party Harassment
• Bivens v. Zep, Inc., 147 F.4th 635 (6th Cir. 2025)



12/11/2025

11

2025 Legal Update

Key Changes to Employment Policies and Practices: 
Recent Shifts in EEOC’s Focus
• Renewed Focus on Religious Discrimination Claims

• Release of New Guidance addressing Anti-American Bias

2025 Legal Update

Expected L&E Developments in 2026

• Additional lawsuits related to the use of AI in employment-
related decisions

• Increased litigation from members of “majority groups” alleging 
discrimination and retaliation

• Continued I-9 Audits and ICE Raids
• Further implementation by states of paid family, medical, and/or 

sick leave legislation
• Shifts in restrictive covenant laws by states and localities
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2025 Legal Update

Expected L&E Developments in 2026

• Removal protections for members of the FTC
• Trump v. Slaughter, 791 F. Supp. 3d 1, 7 (D.D.C. 2025), cert. granted 

before judgment, No. 25-332, 2025 WL 2692050 (U.S. Sept. 22, 2025)

• ADA and fitness-for-duty evaluations 
• Cook County, Illinois, et al., v. Nawara, 132 F.4th 1031 (7th Cir. 2025)

12:15 p.m. – 1:00 p.m.

Professionalism and Effective Advocacy 
in the Ohio Supreme Court 

CLE 0.75 hours (Ethics/Professionalism)
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Justice R. Patrick DeWine 
The Supreme Court of Ohio

Meet the Speaker

Attorneys and judges who adhere to and promote the
best practices depicted in the Professionalism DOs &
DON’Ts will elevate the level of professionalism in the
practice of law.

The Supreme Court of Ohio 
Commission on Professionalism

Professional Ideals
For Ohio Lawyers and Judges
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THE BRIEF

Writing your argument effectively

PROFESSIONALISM
DOs and DON’Ts

LEGAL WRITING
A substantial part of the practice of most lawyers is conducted through the written word. Lawyers
communicate with other attorneys, courts, and clients through writing. Writings introduce judges
to the facts of a case, state the applicable law, and argue for a desired action or resolution to a
legal dispute. The most effective legal writing is well-researched, clearly organized, logically
sound, and professional in tone and appearance.

The Supreme Court of Ohio Commission on Professionalism has prepared this list of “DOs and
DON’Ts” to guide lawyers in their professional writing. These points relate to many facets of
attorney writing. In creating this list, the commission does not intend to regulate or to provide
additional bases for discipline, but rather to help promote professionalism among Ohio’s lawyers.
The list provides general categories of “DOs and DON’Ts” containing specific recommendations
on form and content for specific types of writing.
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Dos and Don’ts
PROFESSIONALISM IN THE COURTROOM

To be truly professional when appearing in court, a lawyer must act in a proper manner. Such conduct
goes beyond complying with the specific rules of procedure and of evidence promulgated by the Supreme
Court of Ohio and with local rules issued by trial courts and individual judges. Proper conduct in the
courtroom also includes adhering to common principles of civility and respect when dealing with the
judge, court staff, and opposing counsel. The Supreme Court of Ohio Commission on Professionalism
has prepared this list of “DOs and DON’Ts,” to illustrate a number of principles so that lawyers
appearing in Ohio courts will fully understand what is expected of them. In creating this list, the
commission does not intend to regulate or to provide additional bases for discipline, but rather to help
promote professionalism among Ohio’s lawyers.

By following the principles of civility and respect, lawyers will enhance their professionalism, as well as
the dignity of courtroom proceedings.

DO ADOPT A CLEAR
& PERSUASIVE STYLE
DO put material facts in context.
DO write in a professional and dignified manner.
DO put citations at the end of a sentence.
DO use pinpoint citations when they would be helpful.

DO PROVIDE APPROPRIATE SIGNPOSTS
DO consider using headings and summaries.
DO use transitions between sections that guide the reader from one argument to the next, 
especially in longer pieces of writing.

DO USE PRECISE ENGLISH GRAMMAR & CITATION FORM
DO proofread for spelling and grammar.
DO edit and redraft.
DO cite cases and authorities accurately.
DO use Ohio citation form (See Supreme Court of Ohio Writing Manual1).

DO adhere to the applicable court’s technical requirements and rules for submitting 
documents, such as, for example, any restrictions on fonts, margins, and document length.
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DO MAINTAIN PROPER FOCUS
DO keep your purpose in mind while writing. 
DO tailor your writing to your primary audience, but be aware that others may read what 
you have written. 

DO PROVIDE A CONSISTENT, COHERENT ARGUMENT
DO research the applicable law thoroughly.
DO investigate the facts diligently. 
DO plan and organize your writing.
DO make sure that any legal theory you present is consistent with applicable law. 
DO use persuasive authority.
DO state clearly what you are requesting in motions and briefs. 

DO PRESENT AN HONEST, ACCURATE POSITION 
DO include all relevant facts. 
DO cite the record accurately. 
DO disclose relevant authority, including adverse controlling authority.
DO update all cited authorities and exclude any reversed or overruled case. 

BRIEF WRITING: KNOW YOUR AUDIENCE
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BRIEF WRITING: KNOW YOUR AUDIENCE

• Always start by thinking about whom you are writing for. Think of questions a layperson 
might have: 

• What would the first question be that my dad/mom would have if I was telling 
him/her about the case?

• Don’t assume the justices know all.

• Justices are generalists; you know the case better than they do.

• Consider different nuances to your arguments for different justices. 

• For example, if you are writing to me, I’m very focused on the text. Other justices 
may be more interested in legislative history.  

APPELLATE COURT  VS. SUPREME COURT

• Understand the Difference in Role

• Appellate Courts: "Error Correction"
• Focus: Did the trial judge make a specific mistake in this case?

• Goal: Ensure the outcome was fair for these specific parties based on existing law.

• The Question: "Was the result below correct?"

• Supreme Court: "Rule Creation"
• Focus: What should the law be for all of Ohio?

• Goal: Clarify legal ambiguity and set sound public policy.

• The Question: "What rule will work best for the next 100 cases like this one?"

• Your Strategy Shift:
• Don't just argue facts; argue the impact of the rule you are proposing
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KEEP IT SIMPLE, CLEAR, AND CONCISE

• One sitting, two martini rule

• Short sentences

• Use active verbs

• Proofread looking only for passive voice

• For most people, the simplest and easiest way to improve your writing

• Avoid redundancy and useless accuracy

• Limit unnecessary adjectives and adverbs

MAKE IT EASY FOR YOUR READER TO 
FOLLOW
• Avoid acronyms, unless they are commonly known (e.g., NCAA)

• Use familiar terms for the parties.  Stay away from “Plaintiff,” “Defendant,” “Appellant,”  “Appellee,” 
“Relator,” and “Respondent”

• Instead of  referring to a statute by numerals, label it with plain language to help your reader remember.  
For example, At the time, R.C. 2929.14—the statute that prescribes offenses for felonies (“the felony-
sentencing statute”)—authorized a sentence between one and five years for third-degree felonies.  
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STRUCTURE YOUR BRIEF TO BE READABLE AND 
EFFECTIVE

• Write a strong introduction that tells your reader what’s at issue and where you are 
going

• Generally, present your positive case first

• Use Guideposts so your reader can understand where you are headed

• Umbrella sentences

• Effective use of headings

• Your reader will follow your points better, if they know what they are looking for

WRITING THE INTRODUCTION

• Often the most difficult part to write.

• Strive to get the reader’s attention in a way that makes him/her want to keep reading.

• At the same time, try to write something that flags immediately what this case is about 
and what the issue is that the court need decide. 
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HELP THE READER UNDERSTAND

Use heading wisely:

• Headings help the reader organize your narrative and understand your key points. 

• There is little to be gained by: “Argument” or “Facts.” Instead, try: “Smith organizes 
conspiracy to limit price hikes.”

• Use to help the reader understand where you are headed.

• Try to keep parallel.

HELP THE READER UNDERSTAND

Provide background facts that allow to understand the context:

• Example: In a 2023 decision regarding whether "NBA Top Shot" collectibles were securities, the Southern 
District of New York had to first explain the technical relationship between the token and the media.

• "NFTs are digital assets whose authenticity and ownership can be recorded on a blockchain... The 'Moments' 
at issue here are digital video clips of NBA game highlights... However, the tweet or video clip doesn't 
actually live on the blockchain.

• Purchasers do not own the copyright to the underlying video... What they own is, essentially, 
the line of code recorded on the blockchain that signifies ownership of that specific version of the 
clip."

• —Adapted from Friel v. Dapper Labs, Inc., 657 F. Supp. 3d 422 (S.D.N.Y. 2023).
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Use visual aids:
One  of the issues in this case was 
whether certain markings on the 
judgment-entry form used by the judge 
constitute part of the sentence and, 
thus, were required to be announced in 
open court in the defendant's presence. 
State v. Sullivan, 2015-Ohio-4845, ¶ 7 (1st 
Dist.).

Help the reader understand

OTHER VISUAL 
AIDS

• When comparing statutory 
provisions
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EXAMPLE

This medical claim brought by Plaintiff-Appellee John Doe alleges that a hypoxic-
ischemic brain injury was sustained by his adult son Johnny Doe surrounding an elective 
airway intubation for mechanical ventilatory support.  This was performed by 
anesthesiologist Defendant-Appellant Jane Smith, M.D., an anesthesiologist, at Defendant-
Appellant Hospital ABC on January 1, 2001.   

RedundancyPassive voice

Useless accuracy Passive voice

REWRITE

John Doe alleges that his son Johnny sustained a permanent brain injury because 
anesthesiologist Dr. Jane Smith failed to properly perform intubation at Hospital ABC on 
January 1, 2001.    
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INCLUDE THE STANDARD OF REVIEW

• Frame your argument in terms of the standard of review.

• Weave the standard of review into your argument. 

• People tend to gloss over standalone sections. 

• Don’t just serve up boilerplate paragraphs. 

TELL THE COURT WHY IT SHOULD DECIDE 
FOR YOU
• What is the rule you want the court to write? What impact will that rule have in other 

cases?

• What is the policy underlying the precedents you have cited? 

• Why should the court rely on the cases in your brief?
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UNDERSTAND THE ROLE OF AI

• A Tool for Thought, Not a Substitute for Judgment

• DO use AI for the "First Pass":
• Generative AI is excellent for brainstorming arguments, summarizing long documents, or overcoming writer’s block.

• Tip: Use it to "translate" complex legalese into plain English for your client.

• DON’T trust; ALWAYS verify:
• AI models "hallucinate" plausible-sounding but non-existent cases.

• The Cautionary Tale: In Mata v. Avianca, lawyers were sanctioned for citing fake cases generated by ChatGPT.

• Rule: You are the attorney of record. If you sign the brief, you are vouching for the citations (Prof.Cond.R. 3.3).

• DO protect client confidences:
• DON’T input names, dates, or sensitive facts into public AI tools.

• Most public AI models "learn" from your inputs, meaning your client's secrets could become part of the database (Prof.Cond.R. 1.6).

• DO maintain your voice:
• AI writing is often flat and repetitive. It lacks the "signposts" and "persuasive style" effective advocacy requires.

• Proofread separately with different goals

• Primary goal is getting rid of unnecessary things.  

• Tightly written briefs keep the reader’s attention 
focused; loosely written briefs cause the reader 
to skim.

• Try printing out a hard copy at least once.

Editing
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EDITING

“What I tell my law clerks is that we write these so that they are accessible to 
regular people. That doesn't mean that there's no law in it. But there are simple ways to 
put important things in language that's accessible. As I say to them, the beauty, the genius 
is not to write a five-cent idea in a ten-dollar sentence. It's to put a ten-dollar idea in a 
five-cent sentence.” 

— Justice 
Clarence Thomas 

OHIO SUPREME COURTS AND MOST OHIO COURTS 
FOLLOW OHIO SUPREME COURT WRITING MANUAL

• Combination:

• Citation Guide

• Style Guide

• Third Edition Adopted June 2024

• Modernizes and streamlines citation 
format

• Available on the Court’s website
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ORAL 
ARGUMENT
Your conversation with the Court

DO be prepared for your participation in any court 
conference or proceeding.

 Know what to expect?

 It’s all about preparation.  Know your case—facts and law.

 What do you bring to the counsel table/podium?

 Who sits at the counsel table?

 What are you asking the court for?
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DO answer questions from the judge directly and forthrightly. 

• Treat oral argument like a conversation

• The justices’ questions are more important than your script

• Acknowledge weakness

• Hypotheticals:  why we ask and how to handle?

MASTERING THE HYPOTHETICAL

• Don't Fight the Premise—Pivot.

• The Trap:
• Lawyers often resist hypotheticals because "that's not my case."

• Result: You look evasive, and you miss the chance to help the Justice test the limits of your rule.

• The Solution: "Answer, then Distinguish"
• Step 1: Answer the hypothetical directly. (Yes/No).

• Step 2: Explain why your rule leads to that result.

• Step 3: Pivot back to your case.

• Example:
• "Yes, Justice, under that hypothetical scenario, the result would be X. However, in this case, the result is Y because 

[Distinguishing Fact]..."
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DON’T make ad hominem attacks on opposing counsel or be sarcastic in either your 
oral arguments or written briefs.

DON’T make facial objections during testimony or during arguments by 
opposing counsel.

DO treat court personnel with the same respect you would show the judge.

DON’T MAKE IT PERSONAL

• No attacks on opposing counsel.

• No attacks on the trial court.

• If the trial court didn’t do its job, explain how it reached the wrong result.  But avoid attacks, 
we can read the record.

• Avoid using phrases like it “travesty of justice” or “an insult to intelligence.”

• Very few arguments really merit being called “disingenuous” or “feckless.” 

• Use exclamation points sparsely; don’t be chicken little.

• Avoid naked appeals to sympathy.
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QUESTIONS?

CONTACT ME

rpdewine@gmail.com

@patdewine

@JusticePatDeWine
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Nothing in this presentation is intended to be legal advice. Please consult with counsel of your choice with regards to any specific questions you may have. ©2025 Keating Muething & Klekamp PLL. All Rights Reserved.Nothing in this presentation is intended to be legal advice. Please consult with counsel of your choice with regards to any specific questions you may have. ©2025 Keating Muething & Klekamp PLL. All Rights Reserved.

The seminar will resume promptly at 1:15 p.m.  

1:15 p.m. – 2:00 p.m. 

Navigating Transportation Strategy: Legal, 
Financial, and Logistical Considerations

CLE 0.75 hours (General) 
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Meet the Panel

John M. Milligan
Labor & Employment Partner
513.579.6532

Alexander N. Beck
Corporate Partner

Clarke D. Cotton 
Litigation Associate 

jmilligan@kmklaw.com 
513.5796912
abeck.kmklaw.com

513.579.6508
ccotton@kmklaw.com

2025 Legal Update

Objectives 

• Explore key legal, financial, and logistical considerations in choosing 
between river, rail, air, and truck transportation.

• Cover compliance challenges and strategies for acquiring transportation 
assets.

• Compare benefits and drawbacks of river, train, air, and truck transport.

• Address litigation risks and evolving regulatory requirements.

• Evaluate financing options and build vs. buy decisions for equipment and 
vessels.
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2025 Legal Update

Modes of Transportation

• Generally, there are four major modes of transporting goods in 
the United States: River and Intracoastal Waterways, Rail, 
Truck, and Air. 

• Each mode of transportation has significant advantages and 
disadvantages and each should be evaluated based on the 
goods being transported.

• Cincinnati and the Tri-State Area is fortunate to have readily 
available access to all four modes of transportation. 

2025 Legal Update
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2025 Legal Update

*Searoutes.com

2025 Legal Update

*www.opentug.com/blog/comparing-barge-transport-with-road-and-rail-comparative-analysis

Feature Barge Train Truck
Efficiency Highest High Moderate to High

Capacity for Bulk Cargo Excellent Excellent Good

Operational Costs Lowest per ton-mile Low per ton-mile Higher per ton-mile

Environmental Impact Lowest emissions Low emissions Higher emissions

Navigation Limitations Limited to navigable waterways Fixed rail routes Flexible, all-access roads

Speed of Delivery Slower, dependent on waterway 
conditions

Moderately fast Fastest, direct routes

Accessibility To waterfront facilities To rail terminals Door-to-door delivery

Infrastructure Dependency Dependent on waterway 
maintenance

Dependent on rail infrastructure Dependent on road conditions

Seasonal Limitations Affected by water levels and ice Less affected by weather
conditions

Least affected, varies by region

Safety Lowest accident rates Low accident rates Higher accident rates

Initial Investment Waterway access and vessel Rail access and cars Vehicle fleet

Risk of Spills Significant lower risk of large spills Moderate risk of large spills Higher risk of large spills
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2025 Legal Update

Labor & Employment Considerations for Each Mode

• Water: General Maritime Law, the Merchant Marine Act of 1920 (aka the 
Jones Act), Seaman’s Protection Act, etc.

• Rail: The Railway Labor Act, Federal Employers’ Liability Act, the Federal 
Railroad Safety Act, etc.

• Truck: Federal Motor Carrier Safety Administration’s guidelines and 
regulations, Dept. of Transportation regulations, Fair Labor Standards Act, 
etc.

• Air: Railway Labor Act, Wendell H. Ford Aviation Investment and Reform 
Act for the 21st Century.

• In addition to federal industry specific laws, most employers will still have 
to navigate state laws, where not preempted, and other federal 
employment, wage, and non-discrimination laws. 

The First 48 Hours: Preparing for 
Litigation after a Major Accident
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2025 Legal Update

Time is of the Essence 

1. Contact your insurer.
2. Retain and involve counsel early in the investigation process.
3. View the scene of the accident and photograph everything.
4. Interview your driver with counsel present.
5. Obtain witness statements.

• Other drivers that witnessed the accident or its aftermath.
• Pedestrians that witnessed the accident or its aftermath.

6. Retain an accident reconstructionist. 
• Evaluate the scene before any major clean up or changes. 

2025 Legal Update

Time is of the Essence (Continued) 

7. Obtain and preserve videos of the accident.
• Dashcams
• Local business cameras 
• Traffic cameras 

8. Preserve all relevant data and files.
• Driver’s HR file
• Training materials 
• Performance evaluations 
• Truck maintenance history 

9. Perform ACM downloads or ensure vehicles are maintained for 
ACM downloads. 
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2025 Legal Update

Legal Considerations of Buying vs. Leasing
Topic Buy (Purchase) Lease (True Lease or Finance Lease under UCC Article 2A)

Ownership/title You own the asset after closing; title passes 
per the purchase agreement terms.

Lessor retains title; you get possession and use rights only. Finance leases 
can feel like ownership in economics but are still leases legally.

UCC framework
Typically Article 2 (sale of goods) and secured 
transactions if financed; security interests and 
UCC-1 filings may apply.

Article 2A applies; “hell-or-high-water” clauses often make rent absolute in 
finance leases.

Upfront vs ongoing cost Higher upfront (unless financed); lower long-
term obligation. Lower upfront; fixed periodic rent; potential end-of-term and return costs.

Maintenance/warranty You rely on manufacturer warranties; you bear 
maintenance unless separately contracted.

Often required to maintain to OEM standards; can be lessee- or lessor-
maintained; pass-through of manufacturer warranties is common.

Risk of loss Shifts to buyer on delivery/title transfer terms. Commonly on lessee from delivery to return; insurance is required.

Tax (high level)
Depreciation, potential Section 179/bonus 
depreciation; sales/use tax at purchase; 
possible property tax.

Rent is typically deductible; sales/use tax may be on rent; property tax may 
be charged back. Tax treatment depends on true lease vs financing 
characterization.

Accounting Capitalization and depreciation; debt if 
financed.

Right-of-use asset and lease liability under ASC 842; classification affects 
metrics but both hit balance sheet.

End-of-term None; you already own it. Options: renew, return (with strict return conditions), or buy (FMV or fixed 
price).

Flexibility/obsolescence Less flexible; resale risk and disposition 
compliance on you.

More flexible; technology refresh possible; residual value risk on lessor (true 
lease).

Default/remedies Lender remedies if financed: repossession, 
acceleration.

Lessor remedies broad: repossession, acceleration, stipulated loss values; 
cross-defaults are common.

Site/landlord issues If financed, lender may require access 
agreements/landlord waivers for collateral. Lessor often requires landlord waivers and fixture filings to protect title.

2025 Legal Update

How is a Lease Characterized?

• Basic Frameworks:
• Legal- Article 2A and Article 9 of Uniform Commercial Code (UCC).
• Financial

• Financial Accounting
• Tax

• Importance depends on context and who is asking the question.
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2025 Legal Update

Legal Characterization – What is a Lease? 

• Article 2A of UCC defines “Lease” by what it is not:
• Security Interests. A transaction that is, in economic substance, a 

credit sale or secured financing (even if labeled a “lease”) is not a lease 
under Article 2A. Courts apply a “true lease vs. security interest” 
analysis that looks to economic realities, including whether the lessee 
is effectively compelled to become the owner or pay out the full value 
of the goods.

• Real estate and services. Article 2A covers leases of goods only. It does 
not apply to real property leases or service arrangements.

• Outright sales of goods. Sales are governed by Article 2, not Article 2A.

2025 Legal Update

Comparison of Characterizations
Topic UCC 2A Finance Lease Ordinary (Non-Finance) True Lease

Parties Three-party structure: supplier, lessor 
(funding vehicle), lessee.

Two-party structure: lessor (who often selects and supplies 
goods) and lessee.

Selection/Sourcing Lessee selects goods and supplier; 
lessor provides funding.

Lessor typically selects/provides goods or is at least more 
involved in supply/maintenance.

Warranties Supplier’s warranties pass through to 
lessee; lessor generally disclaims.

Lessor may provide warranties/maintenance obligations 
directly.

Payment Obligation
“Hell-or-high-water” (absolute, 
independent of equipment performance) 
once accepted.

May be conditional or subject to remedies tied to equipment 
performance depending on contract.

Risk of Loss/Defects Allocated away from lessor; lessee looks 
to supplier.

More variable; lessor may bear some 
performance/maintenance obligations.

Residual/Ownership Lessor holds title; residual risk often 
retained by lessor.

Same in principle, but lessor may be more operationally 
involved with the asset.

Purpose Pure funding mechanism for lessee’s 
selected equipment. Operational leasing, with lessor more substantively involved.



12/11/2025

38

2025 Legal Update

Comparison of Characterizations (cont.)
Topic True Lease (Respected as Lease) Disguised Security Interest (Financing)

Transfer of Ownership No automatic transfer at term end. Ownership transfers or is functionally compelled.

Purchase Option Either no option, or option at fair market 
value (FMV). Bargain purchase option (economically compelled).

Term vs. Economic 
Life

Lease term meaningfully shorter than 
remaining economic life; real residual risk 
to lessor.

Term covers the asset’s full economic life or leaves negligible 
residual value.

Residual Risk/Reward Lessor bears meaningful residual risk and 
upside. Lessee effectively bears/captures residual economics.

Termination
Lessee often can’t terminate early 
without cost, but lessor still has residual 
risk at end.

Noncancellable term that fully amortizes cost plus return, 
mirroring a loan.

Rent Economics Not necessarily full amortization; residual 
expected. Payments typically amortize the full cost plus financing return.

Tax Ownership Lessor (depreciation, investment credits) 
if respected as lease. Lessee (or borrower) treated as owner if recharacterized.

Bankruptcy Treatment Lease remedies/assumption-rejection 
regime.

Treated as secured financing; applies Article 9 and loan 
remedies.

2025 Legal Update

Why is Legal Characterization Important?
Article 2A vs. Article 9
• Article 9 – Security interest in equipment and related collateral.

• Lessor is not the owner of the equipment.
• Bankruptcy Issues:

• Unperfected Security Interest in equipment in bankruptcy of the 
“Borrower”/”Lessee”.

• If lease is treated as a loan and lessor/lender is NOT perfected, claims fall into general 
unsecured category.

• Equipment may be sold free of interest of “Lessor”.
• Treatment of True Lease

• Treated as Executory Contract.
• True lease must be assumed or rejected by bankruptcy trustee (within return of 

equipment) prior to consummation of a plan.
• Lessee must resume paying rent 60 days after petition date unless lease is rejected.
• If lease assumed by bankruptcy trustee, must pay all past-due rent and cure all defaults.
• If rejected, any unpaid pre-petition rent and liquidated damages are part of rejection claim 

(unsecured).
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2025 Legal Update

Lease Documentation

• Master Lease/Lease Schedules
• Typical for middle to large market leases.

• Stand Alone Lease Documentation
• Typical for small market leases.

• Master Lease will be executed one time and a lease schedule 
will be used for each transaction.

• Stand Alone Lease will be executed for each transaction.

2025 Legal Update

Master Lease

• Master Lease
• Basic T&Cs.
• Certain basic lease provisions (e.g. net lease and finance lease 

provisions).
• Includes basic representations & warranties and events of default
• Applies to all leases, unless modified in addendum or lease schedule.
• Generally does not include economic terms.

• Lease Schedule
• Sets forth economic terms of the deal – including structural issues 

relating to the type of equipment being sold.
• Incorporates terms and conditions of master lease and is a separate 

lease.



12/11/2025

40

2025 Legal Update

Key Terms

• Acceptance and Term
• Triggers “hell or highwater” obligations.
• Lessee potentially has certain remedies (return etc.) if equipment is not accepted.

• Net Lease Provisions
• All costs of ownership shifted to lessee.
• Absolute and unconditional obligations – not subject to reduction for any reason 

including condition of equipment (lessor only as financing party).
• Warranty Disclaimer 

• In a sale of goods contract, certain warranties imposed at law (based in part, on 
status of buyer and seller).

• Lessee should look solely to supplier for any warranties.
• Express disclaimer prevents creation of any express warranties.

• Risk of Loss and Insurance
• Entire risk of loss is on lessee.

2025 Legal Update

Example Provisions

• Hell or Highwater Clause
• Lessee’s obligations to Lessor are absolute and unconditional and are not subject to any abatement,

reduction, recoupment, defense, offset or counterclaim available to Lessee for any reason whatsoever
including, without limitation, operation of law, defect in the Equipment, the ownership, title condition,
design, operation or fitness for use thereof or any loss, taking, destruction or interference with the use
of obligations hereunder or for any other cause or reason whatsoever, whether similar or dissimilar to
the foregoing; nor, except as otherwise expressly provided herein, shall this Lease terminate, or the
respective obligations of Lessor or Lessee be otherwise affected, by reason of any of the foregoing or
for any other cause whether similar or dissimilar to the foregoing, it being the intention of the parties
hereto that the monthly Rental, and Additional Rental shall continue to be payable in all events at the
times herein provided.

• Warranty Disclaimer
• LESSOR LEASES THE EQUIPMENT “AS IS” AND WITH ALL FAULTS. LESSOR MAKES NO WARRANTY OR

REPRESENTATION OF ANY KIND, EITHER EXPRESS OR IMPLIED, AS TO THE EQUIPMENT’S TITLE,
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, DESIGN, CONDITION, CAPACITY,
DURABILITY, QUALITY OF MATERIAL OR WORKMANSHIP, OR AS TO FREEDOM FROM CLAIMS BY WAY
OF INFRINGEMENT OR THE LIKE, IT BEING AGREED THAT SUCH RISKS, AS BETWEEN LESSOR AND
LESSEE, ARE TO BE BORNE BY LESSEE.
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2025 Legal Update

Liability for Financial Lessors and Commercial Lessors

• Commercial Lessors 
• Negligent Entrustment 
• Strict Liability

• Financial Lessors 
• Financial Lessor if: (1) the lessor never had possession, custody, or 

control over the vehicle; (2) the lessor did not participate in vehicle 
selection or operation; and (3) the lessor’s involvement was limited to 
providing financing. 

• Protecting yourself as a financial lessor: 
• Adequate insurance 
• Careful documentation 
• Acting within your role 

Trucking and Transportation 
Legal Updates 
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2025 Legal Update

Enforcement of English Language Requirement for CDL 
Holders 
• 49 CFR § 391.11(b)(2): A person is qualified to drive a motor 

vehicle if he/she: 
• “Can read and speak the English language sufficiently to converse with 

the general public, to understand highway traffic signs and signals in 
the English language, to respond to official inquires, and to make 
entries on reports and records…”. 

• Effective since 1937.
• June 16, 2016 English Language Proficiency Testing and Enforcement 

Policy (MC-ECE-2016-006). 
• Executive Order 14286 – Enforcing Commonsense Rules of the Road 

for America’s Truck Drivers. 

2025 Legal Update

Enforcement of English Language Requirement for CDL 
Holders 
• A Two-Part Test: 

1. Driver Interview – Determining a Driver’s Ability to Respond 
Sufficiently to Official Inquiries. 

2. Highway Traffic Sign Recognition Assessment – Determining a Driver’s 
Ability to Understand Sufficiently United States Highway Traffic Signs 
Including Changeable Signs in the English Language.

• Impact 
• It is estimated that as much as 10% of the 3 million commercial drivers 

cannot meet the English Language Requirement.
• According to the USDOT, approximately 1,500 drivers were taken out-

of-service for failure to meet the English language requirement in the 
first 30 days after enactment. 

• Potential for lost freight and business interruption. 
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2025 Legal Update

House Bill 403; R.C. 4513.71

• Dispute resolution protocols for expedited release of motor 
vehicles and cargo from tow and storages companies. 

• Effective April 9, 2025. 
• Process 

• Motor carrier files suit and must list the an undisputed value for the 
tow and storage service. 

• Motor carrier must pay the undisputed amount to the towing and storage 
company.

• Motor carrier must post a bond equivalent to the disputed amount 
upon filing a Complaint. 

• Upon filing the Complaint and payment of the undisputed amount, the 
tow and storage company must release the motor vehicle and cargo.

2:00 p.m. – 2:45 p.m. 

Ohio Case Law Update - 2025
CLE 0.75 hours (Ethics/Professionalism) 
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Justice Patrick F. Fischer 
The Supreme Court of Ohio

Meet the Speaker

2025 Legal Update

Objectives 

• Review Ohio matters and recent Ohio case law related to both 
professionalism and ethics. 

• Cover lawyer disciplinary cases from the past year and discuss with the 
audience the issues practicing lawyers might want to consider based on 
those cases.
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Nothing in this presentation is intended to be legal advice. Please consult with counsel of your choice with regards to any specific questions you may have. ©2025 Keating Muething & Klekamp PLL. All Rights Reserved.Nothing in this presentation is intended to be legal advice. Please consult with counsel of your choice with regards to any specific questions you may have. ©2025 Keating Muething & Klekamp PLL. All Rights Reserved.

The seminar will resume promptly at 2:55p.m.  

2:55 p.m. – 3:55 p.m. 

Top Cases Every Attorney 
Should Know This Year

CLE 1.0 hour (General) 
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Meet the Speakers 

Brian P. Muething
Litigation Partner

513.639.3814
bmuething@kmklaw.com

Darcy A. Watt 
Litigation Partner

513.579.6405
dwatt@kmklaw.com

2025 Legal Update

1. Ashland Global Holdings, Inc. v. SuperAsh
Remainderman Ltd. P’ship. (Ohio 2025)

• Background
• Ashland leased 24 sites from SuperAsh with renewal options requiring 

written notice; Speedway subleases the properties from Ashland; 
Speedway invested over $10 million in improvements

• Ashland timely renewed in 2015 and late-renewed in 2020 (accepted by 
SuperAsh). In 2021, Ashland’s attorney/executive signed a renewal 
notice but failed to deliver it by the deadline due to internal 
miscommunication.

• Trial court sides with tenant/Ashland, Tenth District affirmed
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2025 Legal Update

1. Ashland Global Holdings, Inc. v. SuperAsh
Remainderman Ltd. P’ship. (Ohio 2025)

• Ohio Supreme Court Holding
• Equity cannot excuse a lessee’s negligent failure to timely exercise a 

renewal option
• Options are offers held open for a time; time is of the essence and strict 

compliance is required
• Potential forfeiture of substantial improvements does not itself justify 

equitable relief.

2025 Legal Update

1. Ashland Global Holdings, Inc. v. SuperAsh
Remainderman Ltd. P’ship. (Ohio 2025)

• Reasoning/Analysis
• Traditional equitable grounds (fraud, accident, true mistake of fact) 

remain available, but negligence is categorically excluded
• Courts “relieve the vigilant, not the negligent.” 
• Ashland’s failure was a preventable internal lapse; a simple confirmation 

would have avoided it, so it is negligence, not equitable “mistake.” 
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2025 Legal Update

1. Ashland Global Holdings, Inc. v. SuperAsh
Remainderman Ltd. P’ship. (Ohio 2025)

• Practice Takeaways
• Treat option notice deadlines as hard stops
• Draft leases to specify delivery mechanics, authorized addresses, and 

cure/waiver provisions if available
• Where late performance occurs, preserve alternative defenses 

(waiver/estoppel) with clear evidence (e.g., accepting rent 
post-termination without reservation), but expect narrow paths.

• For subtenants, consider contractual protections (purchase options, 
improvement recapture, escrowed notices) against forfeiture risk.

2025 Legal Update

2. In re FirstEnergy Corp., 154 F.4th 431 (6th Cir. 2025)

• Expands the scope of the attorney-client privilege and work product 
protections in internal investigations 

• Attorney-client privilege: applies to confidential communications 
between a lawyer and client arising from the client’s request for legal 
advice

• Work product doctrine: applies to documents prepared in reasonable 
anticipation of litigation
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2025 Legal Update

2. In re FirstEnergy Corp., 154 F.4th 431 (6th Cir. 2025)

• Background
• 2020 corruption scandal  
• Larry Householder supports bailout legislation in exchange for 

campaign funds
• First Energy engages outside counsel for internal investigation 
• Shareholder class action and other litigation follows
• Plaintiffs seek disclosure of investigation materials 
• District Court orders production; Sixth Circuit vacates order

2025 Legal Update

2. In re FirstEnergy Corp., 154 F.4th 431 (6th Cir. 2025)

• Takeaways:
• A mixed-purpose in seeking counsel does not defeat privilege (i.e., both 

business and legal reasons)
• “What matters under attorney-client privilege is whether a company 

seeks legal advice, …not what it later does with that advice.” 
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2025 Legal Update

2. In re FirstEnergy Corp., 154 F.4th 431 (6th Cir. 2025)

• Takeaways:
• A mixed-purpose in creating work product does not defeat work 

product protection (i.e., both employment reasons and business 
concerns)

• Surrounding circumstances can be used to support work product 
protection

2025 Legal Update

2. In re FirstEnergy Corp., 154 F.4th 431 (6th Cir. 2025)

• Takeaways:
• Work product doctrine is generally only waived by disclosure to an 

adversary 
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2025 Legal Update

3. Huntington Natl. Bank v. Schneider, 2025-Ohio-2920
(Ohio Supreme Court 2025)

• Background
• $77M refinancing to nursing/real-estate entities; Sosna is the manager, 

Schneider a co-investor, each signs and later reaffirms a personal 
guaranty 

• Defaults within a year; bank accelerated
• Sosna, it turns out, was engaged in check-kiting, later pleads guilty
• Bank sues Schneider on guaranty; Schneider alleged fraudulent 

inducement and nondisclosure (bank’s superior knowledge of 
deteriorating financials). 

• Trial court: summary judgment for Huntington (no duty to disclose) 

2025 Legal Update

3. Huntington Natl. Bank v. Schneider, 2025-Ohio-2920
(Ohio Supreme Court 2025)

• Background
• Trial court: summary judgment for Huntington (waiver; no duty to 

disclose; no triable fraud). 
• First District reverses: Borrower could assert the defense that bank had 

and breached a duty to disclose facts that materially increased the risk 
of signing guarantee beyond what Schneider could have expected
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2025 Legal Update

3. Huntington Natl. Bank v. Schneider, 2025-Ohio-2920
(Ohio Supreme Court 2025)

• Holding
• In arm’s-length transactions, no affirmative duty to disclose unknown facts that 

materially increase a guarantor/surety’s risk absent a special relationship of trust or 
confidence. 

• Court declined Restatement §124(1) (which basically says that such a duty exists); 
reinstated summary judgment for Huntington. 

• Ohio presumes freedom of contract, party responsibility to investigate, and no bank 
fiduciary duty in ordinary lender-guarantor relationships. 

• Any new surety-disclosure regime is for the General Assembly, not the courts. 
• Concurrence: would recognize a duty for unsophisticated investors; agreed Schneider 

was sophisticated

2025 Legal Update

3. Huntington Natl. Bank v. Schneider, 2025-Ohio-2920
(Ohio Supreme Court 2025)

• Practice Takeaways
• Lenders: arm’s-length baseline reaffirmed—no affirmative disclosure 

duty to guarantors/sureties absent special trust 
• Guarantors: perform independent diligence; courts won’t reallocate 

investigatory burdens for hidden co-owner misconduct
• Litigators: nondisclosure/increased-risk defenses face headwinds; 

develop evidence of special relationship or traditional fraud
• Drafters: use clear non-reliance, “as-is,” sophistication 

acknowledgments, avoid advisory/fiduciary language 
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2025 Legal Update

4. Trump v. CASA, Inc., 606 U.S. 831 (2025)

• Limits the power of federal district courts to issue universal injunctions 
• Universal Injunction: Prohibits government enforcement of law, 

regulation, or policy against the entire public (non-parties to the 
lawsuit) 

• 127 universal injunctions issued since 1963
• Several relate to labor and employment laws  

2025 Legal Update

4. Trump v. CASA, Inc., 606 U.S. 831 (2025)

• Background: 
• Challenge to Executive Order to end birthright citizenship 
• Three District Courts enter universal injunctions 
• Appellate Courts deny government’s request to stay relief
• Government files emergency applications to Supreme Court for partial 

stays pending appeal 
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2025 Legal Update

4. Trump v. CASA, Inc., 606 U.S. 831 (2025)

• Holding: 

• Universal injunctions exceed equitable authority Congress gave to 
federal courts

• Reasoning:  

• No “founding-era antecedent” pursuant to Judiciary Act of 1789 

• “Complete relief” does not require universal relief 

2025 Legal Update

4. Trump v. CASA, Inc., 606 U.S. 831 (2025)

• What options remain for universal relief? 

• Class Actions under Federal Rule of Civil Procedure 23

• The “Complete Relief” Caveat

• Associational Lawsuit

• Administrative Procedure Act Relief 

• Takeaway: Increased importance of proactive protection of interests 
through alternate litigation techniques
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2025 Legal Update

5. Sjunde AP-Fonden v. Activision Blizzard, Inc. (Del. 
Ch. Oct. 2, 2025)

• Background
• Microsoft negotiating to purchase a video game company, Activision
• Activision’s sale process and the company itself pretty messy
• Activision shareholders sue Activision and its executives but also sue 

Microsoft on an aiding and abetting theory (allegation: Microsoft was 
aware of breaches by Activision and its executives, encouraged them, 
tried to take advantage of them)

2025 Legal Update

5. Sjunde AP-Fonden v. Activision Blizzard, Inc. (Del. 
Ch. Oct. 2, 2025)

• Aiding and Abetting
• Elements: plaintiff must plead (1) a predicate breach; (2) the third 

party’s knowing participation
• Participation requires “substantial assistance,” not mere presence.
• Passive awareness or failure to act is insufficient. 
• Arm’s-length buyer protection: a third-party acquirer negotiating at 

arm’s length enjoys protection
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2025 Legal Update

5. Sjunde AP-Fonden v. Activision Blizzard, Inc. (Del. 
Ch. Oct. 2, 2025)

• Plaintiffs lose
• Insufficient “knowledge” allegations: that Microsoft knew CEO faced 

pressure, knew the stock was depressed, and knew CEO might be eager 
to sell 

• Insufficient “participation” allegations: engaging promptly with CEO, 
negotiating directly with him, “permitting” a fast timeline, facilitating an 
extension, and offering terms 

• Quickly engaging after a scandal is opportunistic – not illegal

2025 Legal Update

5. Sjunde AP-Fonden v. Activision Blizzard, Inc. (Del. 
Ch. Oct. 2, 2025)

• Practice Takeaways
• For plaintiffs: pleading and proving misconduct by aiders and abettors is 

challenging
• For buyers: preserve arm’s-length posture; avoid editing target’s 

disclosures; document that process choices are target-led; avoid 
communications that suggest leveraging fiduciary conflicts

• For targets/boards: manage CEO conflicts; keep the board—not a 
conflicted officer—in transparent control; independent advisors help
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2025 Legal Update

6. Bivens v. Zep, Inc., 147 F.4th 635 (6th Cir. 2025)

• Raises bar for employer liability for third party harassment by adopting 
“intentional” standard

• Paves way for circuit split on judicial deference to agency interpretations of 
federal statutes (i.e., Equal Employment Opportunity Commission “EEOC” 
interpretative guidelines)

2025 Legal Update

6. Bivens v. Zep, Inc., 147 F.4th 635 (6th Cir. 2025)

• Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984)

• Judicial deference to reasonable agency interpretation of ambiguous 
statutes not directly addressed by Congress

• Loper Bright Enters. v. Raimondo, 603 U.S. 369 (2024)

• Judicial independence to interpret statutes regardless of agency 
interpretation



12/11/2025

58

2025 Legal Update

6. Bivens v. Zep, Inc., 147 F.4th 635 (6th Cir. 2025)

• Bivens COA: Bivens sued for hostile work environment, retaliation, and 
discrimination under Title VII of the Civil Rights Act of 1964

• EEOC Guidance: Employer liability for harassment by non-employee under 
29 C.F.R. § 1604.11(e) requires that the employer knew or should have 
known of the conduct and failed to take immediate and appropriate 
corrective action 

2025 Legal Update

6. Bivens v. Zep, Inc., 147 F.4th 635 (6th Cir. 2025)

• Sixth Circuit Opinion:

• EEOC authority limited to interpreting procedural matters

• EEOC guidance has no controlling effect on courts

• Courts obliged to independently interpret statutes 
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2025 Legal Update

6. Bivens v. Zep, Inc., 147 F.4th 635 (6th Cir. 2025)

• Takeaways:

• Intentional standard applied

• No vicarious liability for non-employees

• Cautious approach to establishing national best practices 

2025 Legal Update

7. Scharpf v. General Dynamics, Corp. (4th Cir. 2025) 

• Background
• Putative class of naval architects/engineers sued major 

shipbuilders/engineering firms – allege decades-long “no-poach” 
conspiracy 

• Alleged “gentlemen’s agreement” not to actively recruit from each 
other

• Supporting facts alleged: “non-ink-to-paper” instructions; oral 
transmission from executives to managers; coded language 

• District court dismissed as time-barred; held unwritten agreement 
wasn’t an “affirmative act” concealing the conspiracy.
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2025 Legal Update

7. Scharpf v. General Dynamics, Corp. (4th Cir. 2025) 

• Legal issue
• Whether an unwritten, deliberately “non-ink-to-paper” no-poach 

agreement is an affirmative act of concealment sufficient to toll the 
statute of limitations; and what particularity is required at the pleading 
stage.

• Fourth Circuit reverses, says oral agreement can qualify as act of 
fraudulent concealment

• Intent to conceal plausibly inferred from the longevity, scope, clarity, 
and coded handling of an obviously suspect no-poach rule

2025 Legal Update

7. Scharpf v. General Dynamics, Corp. (4th Cir. 2025) 

• Practice Takeaways
• Pleading tolling: detail how secrecy was operationalized (oral directives, 

coded terms, enforcement mechanics), add insider quotes, and tie to 
intent to avoid detection.

• Defense: limitations defenses remain viable post-pleading via discovery 
on intent, breadth, and due diligence

• Compliance risk: no-poach pacts remain high-risk
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2025 Legal Update

8. Learning Res., Inc. v. Trump, No. 24-1287, 
2025 WL 2601021 (U.S. Sept. 9, 2025) 

• Whether the International Emergency Economic Powers Act (“IEEPA”) 
authorizes the President to impose tariffs

• Oral arguments November 5; decision possible before year-end

2025 Legal Update

8. Learning Res., Inc. v. Trump, No. 24-1287, 
2025 WL 2601021 (U.S. Sept. 9, 2025) 

• IEEPA authorizes actions “to deal with any unusual and extraordinary 
threat, which has its source in whole or substantial part outside the United 
States, to the national security, foreign policy, or economy of the United 
States, if the President declares a national emergency...” (50 U.S.C. §1701) 

• Includes power to “investigate, block during the pendency of an 
investigation, regulate, direct and compel, nullify, void, prevent or prohibit, 
any…importation or exportation of…any property in which any foreign 
country or a national thereof has any interest by any person, or with 
respect to any property, subject to the jurisdiction of the United States. ” 
(50 U.S.C. §1702)
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2025 Legal Update

8. Learning Res., Inc. v. Trump, No. 24-1287, 
2025 WL 2601021 (U.S. Sept. 9, 2025) 

• Textual arguments: “regulate…importation” = impose tariffs? 
• “…nullify, void, prevent, prohibit…” ≠ raising revenue
• IEEPA never used to impose tariffs 

• Similar statutes (i.e., Trading with the Enemies Act (“TWEA”)
• Still based on statutory rates prescribed by Congress
• Different context (i.e., wartime v. peacetime) 

2025 Legal Update

8. Learning Res., Inc. v. Trump, No. 24-1287, 
2025 WL 2601021 (U.S. Sept. 9, 2025) 

• Non-Delegation Doctrine (i.e., Congress can’t delegate legislative powers to 
other entities) limited role in national security

• Taxing has always been core power of Congress  

• Major Questions Doctrine (i.e., question of major significance can’t be 
delegated to executive absent explicit authorization) 

• Here, singular authority, any product, any country, any country, any 
length of time, any amount – a major question 

• Any limits on regulating commerce? Declaring war?
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2025 Legal Update

8. Learning Res., Inc. v. Trump, No. 24-1287, 
2025 WL 2601021 (U.S. Sept. 9, 2025) 

• Impact?
• Reimbursement “would be a mess”
• Alternative statutes to impose tariffs 

2025 Legal Update

9. Powhatan Co. Sch. Bd. V. Skinger, et al. (E.D. Va. 
2025)  

• Background
• School board sued over disability dispute 
• Court and opposing counsel identified pervasive citation problems: non-

existent cases, wrong reporters/courts, bare case names with no 
citations, and authorities irrelevant to the propositions asserted

• Pro se plaintiff admitted to using generative AI to draft briefs
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2025 Legal Update

9. Powhatan Co. Sch. Bd. V. Skinger, et al. (E.D. Va. 
2025)  

• Legal Principles
• Court found at least 42 fabricated/miscited authorities
• Explicitly linked false citations to generative AI usage and flagged the 

growing problem across courts
• Confirms courts will: (1) hold filers to Rule 11’s reasonable inquiry 

standard; (2) strike noncompliant and deceptive filings; and (3) in many 
cases, issue sanctions

• Reinforces nondelegable duty to verify all authorities

2025 Legal Update

9. Powhatan Co. Sch. Bd. V. Skinger, et al. (E.D. Va. 
2025)  

• Practice Takeaways
• AI is a fantastic tool and can assist your practice
• It’s just a yes-man though – it wants to deliver you what you asked for, 

will make it up if need be
• It will – it will – hallucinate case authority
• The more it happens, the more courts are disinclined to forgive
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3:55 p.m. – 4:55 p.m. 

Professionalism: Moving from 
Principle to Practice

CLE 1.0 hours (Ethics & Professionalism) 

Meet the Speaker

Professor Jill Boone
Lecturer and Assistant Director of Externships
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About Me

Core Values: Connection, Competence, Impact, Integrity, Respect, 
Gratitude

CliftonStrengths: Individualization, Learner, Achiever, Maximizer, 
Relator, Woo

VIA Character Strengths: Social Intelligence, Kindness, Love of 
Learning, Perspective, Leadership, Judgment

Hats:

Problems

We define professionalism in hazy, 
ambiguous terms

We illustrate professionalism by what 
it’s (obviously and extremely) not 

We explore professionalism through 
our “best-self-perfect-world” lens

We treat professionalism skills as 
“bonus” skills

We make it about us when it’s not
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Problem #1:

 Adjectives  Actions
 Assume Nothing
What does that look like?

Let’s Fix It:

We define professionalism 
in hazy, ambiguous terms

Problem #2:

Let’s Fix It:

We illustrate professionalism by 
what it’s (obviously and extremely) 
not 

 Affirmative, “Real Life” Examples
 Vulnerable Storytelling
 Training and Evaluations



12/11/2025

68

Problem #3:

 Self-Awareness
 Emotional Intelligence
Worst Day / Worst Foe Reality Check

Let’s Fix It:

We explore 
professionalism through 
our “best-self-perfect-
world” lens

Problem #4:

Let’s Fix It:

We treat professionalism skills as 
“bonus” skills

 Identify Your Competence Eroders
 Avoid the “End of Time” Illusion
 Celebrate and Reward Soft Skills 
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Problem #5:

 Customer Service Industry
 Practice Your ABCDs

Ask ∙ Breathe ∙ Continually Decenter

Let’s Fix It:

We make it about us when 
it’s not

Action 
Items

 Make the invisible visible
display aspirational adjectives and values in places 
visible to you and others

 Update your onboarding manuals and 
performance evaluations
more realistic examples; more soft skills; more actions

 Make the unintentional intentional
take accountability for the between-the-lines messages 
you send; identify and mitigate competence eroders

 Commit to incorporating one professionalism 
habit into your daily routine today
reputation is built upon small, consistent efforts, not a 
few big wins

 Practice your ABCDs
ask yourself what you actually want, breathe, and 
continually decenter
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Show respect to people who don't even 
deserve it; not as a reflection of their 

character, but as a reflection of yours. 
- Dave Willis

Raise your words, not your voice. It is the rain 
that grows flowers, not thunder. 

- Rumi

Thank you!
Jill Boone

boone.161@osu.edu

Lecturer + Assistant Director of Externships

The Ohio State University Moritz College of Law

LinkedIn
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Closing Remarks 

Shannon D. Lawson
Partner | Seminar Emcee 

513.579.6455
slawson@kmklaw.com

2025 Legal Update

CLE Forms & Questions | Seminar Evaluation  

• Complete and return your green CLE Credit Form.

• Contact Bailee Cline, KMK Law Legal Talent & CLE Coordinator, at 
bcline@kmklaw.com or at 513.579.6475 with questions regarding 
Continuing Legal Education.

• Complete the yellow Seminar Evaluation.
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Nothing in this presentation is intended to be legal advice. Please consult with counsel of your choice with regards to any specific questions you may have. ©2025 Keating Muething & Klekamp PLL. All Rights Reserved.Nothing in this presentation is intended to be legal advice. Please consult with counsel of your choice with regards to any specific questions you may have. ©2025 Keating Muething & Klekamp PLL. All Rights Reserved.

Thank you for attending the KMK Law Annual Legal 
Update Seminar. We wish you a happy holiday season! 


