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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

MONROE DIVISION 
 

 
STATE OF LOUISIANA ET AL 
 

CASE NO.  3:21-CV-03970 

VERSUS 
 

JUDGE TERRY A. DOUGHTY 

XAVIER BECERRA ET AL MAG. JUDGE KAYLA D. MCCLUSKY 
 

MEMORANDUM RULING 

The issue before this Court is whether the Plaintiff States1 are entitled to a preliminary 

injunction against the Government Defendants2 as a result of a COVID-19 CMS vaccine 

mandate (“CMS Mandate”) implemented by the Government Defendants on November 5, 2021.  

86 Fed. Reg. 61555-01.  The CMS Mandate requires the staff of twenty-one types of Medicare 

and Medicaid healthcare providers to receive one vaccine by December 6, 2021, and to receive 

the second vaccine by January 4, 2022.  Failure to comply with the CMS Mandate may result in 

penalties up to and including “termination of the Medicare/Medicaid Provider Agreement.”  86 

Fed. Reg. at 61574. 

According to the CMS, the CMS Mandate regulates over 10.3 million health care 

workers in the United States.  Id. at 61603.  Of those 10.3 million, 2.4 million healthcare workers 

are currently unvaccinated.  Id. at 61607. 

 Implicit in determining whether a preliminary injunction should be granted is 

determining whether the Government Defendants have the statutory and/or constitutional 

authority to implement the CMS Mandate.  Finding that the Government Defendants do not have 

 
1 Plaintiff States consist of Louisiana, Montana, Arizona, Alabama, Georgia, Idaho, Indiana, Mississippi, Oklahoma, 
South Carolina, Utah, West Virginia, Kentucky, and Ohio. 
2 The Government Defendants consist of Xavier Becerra, in his official capacity as Secretary of Health and Human 
Services, The U.S. Department of Health and Human Services (“DHH”), Chiquita Brooks–Lasure, in her official 
capacity as Administrator of the Center for Medicare and Medicaid Services (“CMS”). 
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the authority to implement the CMS Mandate, this Court GRANTS Plaintiff States’ Motion for 

Preliminary Injunction [Doc. No. 2] and IMMEDIATELY ENJOINS and RESTRAINS the 

Government Defendants from implementing the CMS Mandate. 

I. BACKGROUND 

 This case is about COVID-19 vaccine mandates.  The CMS Mandate requires over 10.3 

million healthcare workers to be fully vaccinated with one of the COVID-19 vaccines in two 

months.  The first of two COVID-19 vaccines is required by December 6, 2021, and the second 

by January 4, 2022.  The factual statements made herein should be considered as findings of fact 

and legal conclusions should be considered conclusions of law.  This Court’s job is to examine 

the appropriate statutes and/or constitutional authority for the Government Defendants to issue 

the specific CMS Mandate discussed herein.  The opinion expressed hereto is legal, not political 

or personal. 

 On March 13, 2020,  President Trump declared the COVID-19 pandemic a national 

emergency.  On March 11, 2020, the World Health Organization (“WHO”) declared COVID-19 

a global pandemic.   

 On December 11, 2020, the U.S. Food and Drug Administration (“FDA”) issued an 

Emergency Use Authorization (“EUA”) for the Pfizer-BioNTech vaccine.  The FDA issued an 

EUA for the Moderna COVID-19 vaccine on December 18, 2020, and issued an EUA for the 

Janssen COVID-19 vaccine on February 27, 2021.3  The Pfizer-BioNTech COVID-19 vaccine 

received FDA approval on August 23, 2021 for individuals sixteen years of age and older.4  On 

 
3 https://www.fda.gov>COVID19-fre. 
4 https://www.cdc.gov>vaccines. 
 

Case 3:21-cv-03970-TAD-KDM   Document 28   Filed 11/30/21   Page 2 of 34 PageID #:  633

COVID-19 Challenges for
Employers:

Page 2 of 619



3 
 

November 19, 2021, the FDA authorized Pfizer-BioNTech and Moderna COVID-19 boosters for 

all adults ages eighteen and older.5 

 The first cases of COVID-19 in the United States were recorded in January 2020.6  Cases 

began surging thereafter with the highest surge from October 2020 to February 2021.  The seven-

day average for cases in the United States recorded a high on January 12, 2021, at 250,512 cases.  

For the last ninety days, the seven-day average has declined from 164,374 on September 2, 2021, 

to 94,335 on November 23, 2021.7 

 In response to the pandemic, CMS issued six previous rules with regard to COVID-19.  

These rules were issued on April 6, 2020, May 8, 2020, September 2, 2020, November 6, 2020, 

May 13, 2021, and June 21, 2021.  86 Fed. Reg. at 61561.  These previous actions dealt with 

revision of regulations, data reporting, and infection control requirements to protect healthcare 

workers from exposure to COVID-19.  The June 21, 2021, Healthcare Emergency Temporary 

Standard (“ETS”) required healthcare workers to develop a plan for each workplace, which 

included patient screening, protective equipment, aerosol procedures, physical distancing, 

physical barriers, cleaning and disinfecting, ventilation, health screening, training, 

recordkeeping, and reporting. Id. 

 A. November 5, 2021 CMS Mandate 

 On November 5, 2021, CMS issued the disputed Interim Final Rule (“IFR”), which 

contained the requirements for mandating COVID-19 vaccines.  The IFR was described by CMS 

as “revises the requirements that Medicare and Medicaid certified providers and suppliers must 

meet to participate in the Medicare and Medicaid Programs.” 

 
5 https://www.nbcnews.com>health. 
6 https://www.history.com>first-conf. 
7 https://www.nytimes.com>us>cov. 
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 The Mandate was effective on November 5, 2021, and established COVID-19 

vaccination requirements for staff, and this included Medicare and Medicaid – certified providers 

and suppliers.  The Mandate implemented the COVID-19 vaccinations in two phases.  The first 

vaccine is to be required by December 6, 2021, and the second vaccine is to be required by 

January 4, 2022.  The CMS Mandate went into effect immediately; there was no notice and 

comment under the Administrative Procedures Act 5 U.S.C. 553. 

 The mandate applies to the employees of Medicare and Medicaid providers and suppliers 

listed.  86 Fed. Reg. at 61556.  CMS claimed authority to issue the mandate pursuant to §§ 1102, 

1863, and 1871 of the Social Security Act.  86 Fed. Reg. at 61560, 61567.  The reasoning for the 

mandate was: “In light of our responsibility to protect the health and safety of individuals 

providing and receiving care and services from the Medicare and Medicaid certified providers 

and suppliers, and CMS’s broad authority to establish health and safety regulations, we are 

compelled to require staff vaccinations for COVID-19 in these settings.”  86 Fed. Reg. 61560. 

 CMS indicated its mandate was “complementary to the OSHA ETS”,8 which also 

requires mandatory vaccinations. (Occupational Safety and Health Administration (“OSHA”)).  

CMS admittedly has not previously required any vaccinations.  86 Fed. Reg. 61567.  The 

mandate discussed the potential effect of health care workers choosing to leave their jobs rather 

than be vaccinated but concluded9 there was insufficient evidence to quantify and compare 

adverse impacts on patient and residential care associated with temporary staffing losses.  86 

Fed. Reg. at 61569. 

 
8 The United States Court of Appeals for the Fifth Circuit has stayed the implementation of the OSHA ETS pending 
adequate judicial review of the motions for preliminary injunction.  BST Holding’s LLC v. Occupational Safety and 
Health Administration 21-60845 (November 12, 2021). 
9 Despite approximately 2.4 million unvaccinated healthcare workers. 
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 Like the OSHA mandate,10 the CMS mandate is described as a “common set of 

provisions for each applicable provider and supplier as there are no substantive regulatory 

differences across settings.” 86 Fed. Reg. at 61570. 

 The CMS mandate also requires that the medical providers and suppliers “track and 

securely document” the vaccination status of each staff member, including storing staff 

members’ medical records showing proof of vaccination.  86 Fed. Reg. 61572. The CMS 

mandate allows exemptions that are based upon existing Federal law.  The mandate specifically 

states that it “preempts” the applicability of any state or local law providing for exemptions.  86 

Fed. Reg. 61572. 

 In not inviting notice and comment pursuant to the Administrative Procedures Act, 5 

U.S.C. 553, CMS found “good cause” that notice and comment procedures are impracticable, 

unnecessary, or contrary to the public interest based upon the reasons set out at 86 Fed. Reg. 

61583 to 61585. 

 B. The Executive Branch’s Vaccine Policy 

 President-Elect Biden initially did not think vaccines should be mandatory11.  On 

September 9, 2021, President Biden changed his mind announcing his intention to impose a 

national mandate12.   

 Both the OSHA Mandate and the CMS Mandate were imposed approximately two 

months later on November 5, 2021. 

 

 
10 Described by the Fifth Circuit as a “one size-fits-all sledgehammer.” BTS Holdings, LLC 21-60145@8. 
11 Jacob Jarvis Fact Check:  Did Joe Biden Reject Idea of Mandatory Vaccines in December 2020, Newsweek (Sept.      
10, 2021), https://bit.ly/3ndyTn.5 
12 Kevin Liptak & Kaitlan Collins, Biden Announces New CMS Mandates that could cover 100 Million Americans, 
CNN (Sept. 9, 2021). 
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 C. Medicare and Medicaid 

 Medicare is a federal program that pays for healthcare for the elderly.  Medicaid is a 

cooperative state-funded program that helps States finance medical care for their poor and 

disabled citizens.  The Secretary of Health and Human Resources is charged through the Social 

Security Act with administrative responsibilities related to maintaining the Medicare and 

Medicaid Programs.  42 U.S.C. 301, et al.  

 The Social Security Act also delegates to the Secretary certain rule-making authority.  As 

relevant here, 42 U.S.C. 1302(a) gives the Secretary the authority to make and publish rules and 

regulations that may be necessary to the efficient administration of the functions with which the 

Secretary is charged. 

II. JURISDICTION 

 The Government Defendants maintain this Court does not have jurisdiction to hear the 

Plaintiff States’ claims based upon the Medicare Act’s channeling requirement, 42 U.S.C. 405(g) 

as incorporated by 42 U.S.C. 1395ii.  The Government Defendants argue that Medicare and 

Medicaid’s exclusive review scheme bars pre-enforcement challenges.  The Government 

Defendants further claim the Plaintiff States are required to go through the statute’s 

administrative review scheme and have an administrative hearing before filing suit in district 

court.  Plaintiff States’ claims arise under both the Medicare and Medicaid statutes, the United 

States Constitution, the Administrative Procedure Act, and the Congressional Review Act. 

 The Government Defendants cite Shalala v. Illinois Council on Long Term Care, Inc., 

529 U.S. 1 (2000) for the proposition that any “arising under” jurisdictional claims must undergo 

the SSA’s administrative process and that Congress made the review exclusive. 
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 However, both 42 U.S.C. 405(g) and 42 U.S.C. 1395ii do not apply in this case.  42 

U.S.C. 405(h) states that the SSA administrative process only applies to actions “to recover on 

any claim arising under this subchapter.”  The “subchapter” refers to claims for benefits under 

the SSA.  It does not apply to a claim for declaratory and injunctive relief as to the authority of 

CMS to make regulations.  Plaintiff States are neither “institutions” nor “agencies” who are 

“dissatisfied” with the Secretary’s determination regarding eligibility or receipt of benefits.  The 

channeling requirement does not apply to “state governments.”   Since Plaintiff States would be 

unable to use this statutory scheme (even if they wanted to) it would mean “no review at all” 

under Shalala, which would allow Plaintiff States to have jurisdiction in this Court. 

 Additionally, the Medicare Act’s channeling requirement only applies to Medicare and 

not to Medicaid claims.  Avon Nursing & Rehab. V. Becerra, 995 F.3d 305, 311 (2d. Cir. 2021). 

 Therefore, this Court has jurisdiction to hear these claims. 

III. STANDING 

 Although the Plaintiff States’ standing has not been challenged by the Government 

Defendants, this Court must next determine whether it has judicial power to hear the case.  The 

United States Constitution limits exercise of judicial power to certain “cases” and 

“controversies.”  U.S. Constitution Article III Section 2. 

 Under the doctrine of “standing,” a federal court can exercise judicial power only where a 

plaintiff has demonstrated that it (1) suffered an injury in fact, (2) fairly traceable to the 

challenged conduct of the defendant, and (3) likely to be redressed by a favorable decision.  

Lujan v. Defs. of Wildlife, 504 U.S. 555, 560–61, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992).  

The party invoking federal jurisdiction bears the burden of establishing these elements.  Id. at 

561. 
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 The Plaintiffs in this case are fourteen (14) states.  States are not normal litigants for 

purposes of invoking federal jurisdiction.  Massachusetts v. E.P.A., 549 U.S. 497, 518, 127 S. Ct. 

1438, 167 L. Ed. 2d 248 (2007).  Rather, a state is afforded “special solicitude” in satisfying its 

burden to demonstrate the traceability and redressability elements of the traditional standing 

inquiry whenever its claims and injury meet certain criteria.  Id. at 520; Texas v. United States, 

809 F.3d 134, 151–55 (5th Cir. 2015), as revised (Nov. 25, 2015).  Specifically, a state seeking 

special solicitude standing must allege that a defendant violated a congressionally accorded 

procedural right that affected the state’s “quasi-sovereign” interests in, for instance, its physical 

territory or lawmaking function.  Massachusetts, 549 U.S. at 520–21; Texas, 809 F.3d at 151–55. 

 Plaintiff States have standing under the normal inquiry because they are entitled to 

special solicitude.  Plaintiff States have standing to challenge the CMS Mandate because the 

Government Defendants’ actions harm Plaintiff States’ sovereign, proprietary, and parens 

patriae interests. 

 In State of Florida v. Becerra, __ F. Supp. 3d _, 2021 WL 2514138 (M.D. Fla. June 18, 

2021) the State of Florida attacked a Centers for Disease Control and Prevention (“CDC”) 

“conditional order,” which required a series of steps before cruise ships were allowed to sail.  

The Court found Florida had standing to protect its proprietary interests and its sovereign 

interests. 

 The State of Texas was found to have standing in a suit against the U.S. Dept. of 

Homeland Security’s 100 day pause of the removal of illegal aliens in Texas v. U.S., 524 F. 

Supp. 3d 598 (S.D. Tex., February 23, 2021). In State v. Biden, 10 F. 4th 538 (5th Cir. 2021), the 

State of Texas was also found to have standing based on “special solicitude.”  (Injunction request 

against the U.S. Dept. of Homeland Security to suspend its Migrant Protection Protocols.) 

Case 3:21-cv-03970-TAD-KDM   Document 28   Filed 11/30/21   Page 8 of 34 PageID #:  639

COVID-19 Challenges for
Employers:

Page 8 of 619



9 
 

 Texas was again found to have standing under “special solicitude” in Texas v. U.S., 809 

F. 3d 134 (5th Cir. 2015).  Texas sued to prevent implementation of a DAPA Program by the 

Department of Homeland Security.  The Fifth Circuit further noted that, pursuant to their 

sovereign interest, states may have standing based on federal assertions of authority to regulate 

matters they believe they control, federal preemption of state law, and interference with the 

enforcement of state law. Id. at 153. 

 In Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592 (1982), the U.S. Supreme 

Court held Puerto Rico, like a state, had “parens patriae” standing to bring an action against east 

coast apple growers for allegedly violating federal law in preferring domestic laborers over 

foreign temporary workers.   Puerto Rico was found to have a “quasi-sovereign” interest on 

behalf of its residents. 

 In Texas v. Equal Employment Opportunity Commission, 933 F.3d 433 (5th Cir. 2019), 

the Fifth Circuit found standing for Texas after there was an increased regulatory burden, 

pressure to change state law, and deprivation of a procedural right to protect its concrete 

interests. 

 A. Injury in Fact 

 A plaintiff seeking to establish injury in fact must show that it suffered “an invasion of a 

legally protected interest” that is “concrete,” “particularized,” and “actual or imminent, not 

conjectural or hypothetical.”  Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1548, 194 L. Ed. 2d 635 

(2016), as revised (May 24, 2016).  For an injury to be “particularized,” it “must affect the 

plaintiff in a personal and individual way.”  Id. at 1548.  A “concrete” injury must be “de facto,” 

that is, it must “actually exist.”  “Concrete” is not, however necessarily synonymous with 

“tangible.”  Intangible injuries can nevertheless be “concrete.”  Id., at 1548-49. 
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 This Court finds the Plaintiff States’ alleged injuries are both particularized and concrete.  

Plaintiff States have a “parens patriae” standing and/or a quasi-sovereign interest in protecting 

its citizens from being required to submit to vaccinations.  Additionally, the Plaintiff States have 

standing to regulate matters they believe they control, to attack preemption of state law by a 

federal agency, and to protect the enforcement of state law.  The CMS Mandate specifically 

preempts state laws with regard to COVID-19 Vaccine requirements and/or exemptions. 

 The Plaintiff States also have standing and injury, based upon the alleged loss of jobs, 

loss of businesses, loss of tax revenue, and other damages allegedly resulting from employees 

being fired for refusing the vaccine and/or providers being terminated by CMS from the 

Medicare/Medicaid provider agreement. 

 B. Traceability 

 Plaintiff States must show a “fairly traceable” link between their alleged injuries and the 

CMS Mandate.  As a general matter, the causation required for standing purposes can be 

established with “no more than de facto causality.”  Dep't of Com. v. New York, 139 S. Ct. 2551, 

2556, 204 L. Ed. 2d 978 (2019).  The plaintiff need not demonstrate that the defendant’s actions 

are “the very last step in the chain of causation.”  Bennett v. Spear, 520 U.S. 154, 169–70, 117 S. 

Ct. 1154, 137 L. Ed. 2d 281 (1997). 

 Here, there is an obvious link between the CMS Mandate and the Plaintiff States’ alleged 

injuries.  All of the above alleged injuries are “fairly traceable” to CMS’s Mandate. 

 C. Redressability 

 The redressability element of standing to sue requires a plaintiff to demonstrate “a 

substantial likelihood that the requested relief will remedy the alleged injury in fact.”  El Paso 

Cty., Texas v. Trump, 982 F.3d 332, 341 (5th Cir. 2020). 
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 The Plaintiff States have demonstrated a substantial likelihood that the requested relief 

would remedy the alleged injury in fact.  If Plaintiff States are successful in having the CMS 

Mandate declared invalid, this would redress their alleged injuries. 

 4. Special Solicitude 

 Although this Court has found that Plaintiff States have proven standing through the 

normal inquiry, they also can establish standing as a result of special solicitude.  Plaintiff States 

assert a congressionally bestowed procedural right, the Administrative Procedures Act (“the 

APA”), and the government action at issue affects the Plaintiff States’ quasi-sovereign interests 

(damage to citizens, loss of jobs, businesses, loss of tax funding and/or protection of State laws). 

Massachusetts, 549 U.S. at 519–20. 

 Therefore, any infirmity in Plaintiff States’ demonstration of traceability or redressability 

are remedied by the Plaintiff States’ special solicitude. 

IV. PRELIMINARY INJUNCTION 

 A preliminary injunction is an extraordinary remedy never awarded of right.  Benisek v. 

Lamone, 138 S. Ct. 1942, 1943, 201 L. Ed. 2d 398 (2018).  In each case, the courts must balance 

the competing claims of injury and must consider the effect on each party of the granting or 

withholding of the requested relief.  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24, 129 S. 

Ct. 365, 172 L. Ed. 2d 249 (2008). 

 The standard for a preliminary injunction requires a movant to show (1) the substantial 

likelihood of success on the merits, (2) that he is likely to suffer irreparable harm in the absence 

of a preliminary injunction, (3) that the balance of equities tips in his favor, and (4) that an 

injunction is in the public interest.  Benisek, 138 S. Ct. at 1944.  The party seeking relief must 

satisfy a cumulative burden of proving each of the four elements enumerated before a temporary 
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restraining order or preliminary injunction can be granted.  Clark v. Prichard, 812 F.2d 991, 993 

(5th Cir. 1987).  None of the four prerequisites has a quantitative value.  State of Tex. v. Seatrain 

Int'l, S. A., 518 F.2d 175, 180 (5th Cir. 1975). 

 A. Likelihood of Success on the Merits 

 Plaintiff States argue that (1) the Government Defendants issued the CMS Mandate 

without following statutorily required processes (5 U.S.C. 553), (2) the CMS Mandate is beyond 

the authority of the Government Defendants, (3) the CMS Mandate is contrary to law, (4) the 

CMS Mandate is arbitrary and capricious in violation of 5 U.S.C. 706(2)(A), and (5) the CMS 

Mandate violates the Spending Clause, Tenth Amendment and Anti-Commandeering Doctrine. 

  BST Holdings, LLC v. OSHA 

 It is not often a Court has such a recent Circuit Court case addressing an almost identical 

issue.  We do here.  In BST Holdings, LLC v. Occupational Safety and Health Administration, 

No. 21-60845 17 F.4th 604 (5th Cir. November 12, 2021), the Fifth Circuit addressed a request 

for a stay as to the OSHA vaccine mandate which was put into place by way of an EST on 

November 5, 2021.  The OSHA vaccine mandate required employees of covered employers to 

undergo a COVID-19 vaccination or to take weekly COVID-19 tests and wear a mask.13   

 The Court initially stayed the OSHA Mandate because of perceived grave statutory and 

Constitutional issues pending briefing and an expedited judicial review.14  The Court, after 

conducting the expedited judicial review, reaffirmed the initial stay.  Many of the issues are 

similar to the issues here included in the CMS Mandate.  The factors the Court evaluate for a 

stay are similar to factors that are evaluated for a preliminary injunction, including a strong 

 
13 86 Fed. Reg. 61402 (Nov. 5, 2021). 
14 2021 WL 5166656. 
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likelihood of success on the merits, irreparable injury to the applicant, and where the public 

interest lies .15 

 In finding the applicants were likely to succeed on the merits, the Court made the 

following findings: 

 1) the OSHA Mandate was both overinclusive (“one-size-fits-all sledgehammer”)  
  and underinclusive (did not apply to employers with 98 or fewer workers;16 
 
 2) the OSHA Mandate was not an “emergency” response  under 29 U.S.C. 655,  
  since OSHA spent nearly two months (September 9, 2021 to November 5, 2021)  
  responding to it;  
 
 3) the OSHA Mandate grossly exceeded OSHA’s statutory authority, No. 21-60845  
  at 7. 
 
 The Court stated the Applicants had made a compelling argument that, although 29 

U.S.C. 655 gave broad authority to OSHA, to avoid “giving unintended breadth to Acts of 

Congress” the Court should use the principle of “noscitur a sociis” – meaning, a word is known 

by the company it keeps – to limit OSHA’s authority.17 

 The Court also found the COVID-19 pandemic was not the type of grave danger 29 

U.S.C. 655 contemplates, noting that the OSHA Mandate made no attempt to explain why 

OSHA and the President were against CMS Mandates previously.  The Court noted it is 

generally “arbitrary and capricious” to depart from a prior policy without providing a detailed 

explanation. 

 The Court further noted the OSHA Mandate raised serious constitutional concerns that 

either make it more likely that the petitioners will succeed on the merits, or at least counsel 

 
15 No. 21-60845 of 5. 
16 “The underinclusive nature of the Mandate implies that the Mandate’s true purpose is not to ensure workplace 
safety, but instead to ramp up vaccine uptake by any means necessary. No. 21-60845 at 15. 
17 Neighboring phrase of “toxicity” and “poisonousness” in the statute did not give OSHA authority to mandate 
vaccines. 
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against adopting OSHA’s broad reading of Section 655(c) as a matter of statutory interpretation.  

The “serious Constitutional concerns” found by the Court in BST Holdings are some of the same 

ones at issue in the case at bar. 

 The “serious Constitutional concerns” noted by the Court in BST Holdings were: 

 (a) that the OSHA Mandate exceeded the federal government’s authority under the  
  Commerce Clause because it regulated noneconomic inactivity (person’s choice  
  to remain unvaccinated) that falls squarely within the State’s police power; 
 
 (b) that separation of powers principles (“the major questions doctrine”)18 casts  
  doubt over the OSHA Mandate’s assertion of virtually unlimited power to control  
  individual conduct under the guise of a workplace regulation. 
 
 Additionally, the Court found “irreparable harm” to the petitioners’ liberty interests19 of 

having to choose between their jobs and the vaccine.  The Court noted that the loss of 

constitutional freedoms for even minimal periods of time constitutes irreparable injury.20 

 The Court also found a stay of the OSHA Mandate to be in the public interest in 

maintaining the country’s constitutional structure and maintaining the liberty of individuals and 

to make intensely personal decisions, even when those decisions frustrate government officials. 

  1. Statutorily Required Processes – 5 U.S.C. 553 

 The Court will now address Plaintiff States’ five arguments.  Title 5 U.S.C. 553 of the 

Administrative Procedures Act requires federal agency rules to undergo notice and comment 

unless they are exempt.  The federal agency is required to give general notice of proposed 

rulemaking to be published in the Federal Register not more than thirty days before the proposed 

rules’ effective date and to give interested persons an opportunity to participate in the rule 

 
18 The “major questions doctrine” holds that Congress must speak clearly if it wishes to assign to an agency, 
decisions of vast economic and political significance.  Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014). 
19 In addition to the free religious exercise of certain employees. 
20 Elrod v. Burns 427 U.S. 347, 373 (1976). 
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making through submission of written data, views, or arguments.  Failure to give required notice 

and comment requires the rule to be vacated. 

 This “notice and comment” procedure does not apply to interpretive rules, general 

statements of policy, rules of agency organization, procedure, or practice, or when the agency 

finds “good cause” for not requiring notice and comment.  The Government Defendants did not 

go through the notice and comment process with regard to the CMS Mandate.  The CMS 

Mandate became effective on November 5, 2021,  which is the same day it was published in the 

Federal Register. 

 The vaccine mandate is not alleged to be an interpretive rule, a general statement or 

policy, or a rule of agency organization, procedure, or practice.  The failure to perform the 

required notice and comment is entirely based upon the “good cause” exception. 

 Title 5 U.S.C. 553(b)(3)(B) states: 

 (B) this section does not apply -- when the agency for good cause finds (and 

incorporates the finding and a brief statement of reasons thereafter in the rules issued) that notice 

and public procedure therein are impracticable, unnecessary, or contrary to the public interest. 

 In failing to perform the notice and comment procedure, CMS found good cause.  86 Fed. 

Reg. 61583-86.  The reasons given by CMS for failing to perform the notice and comment 

procedure were: 

 1. 2021 outbreaks associated with the SARS-Cov-2 Delta variant have shown that  
  current levels of vaccination coverage have been inadequate, requiring no delay; 
 
 2. Encouraging vaccinations through public education campaigns and through State  
  and employer-based efforts among healthcare staff to has been inadequate; 

 3. The COVID-19 pandemic continues to strain the U.S. healthcare systems, most of 
  which patients are unvaccinated; 

 4. Although hospitalizations and deaths have begun to trend downward, there are  
  emerging indications of potential increases during the upcoming colder months; 
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 5. The upcoming 2021-2022 influenza season could be more severe than normal,  
  and vaccinations would decrease stress on the U.S. health care system; 

 6. The upcoming 2021-2022 influenza season could result in infections of both  
  influenza and COVID-19, which would result in more severe medical outcomes; 

 7. Since health care workers were among the first groups provided access to the  
  vaccinations, many did not get vaccinations due to the initial emergency use  
  authorization.  Now that one of the vaccines (Pfizer-BioNTech) has been fully  
  approved by the FDA, more healthcare workers will want to get the vaccine; 

 8. The estimates of healthcare workers deaths and/or positive tests for COVID-19  
  have likely been underestimated since healthcare workers status has only been  
  reported in approximately 18% of cases; 

 9. Healthcare workers who are unvaccinated may pose a direct threat to patients; 

 10. The COVID-19 vaccines have been shown to be highly effective in preventing  
  COVID-19 cases and severe outcomes; 

 11. The COVID-19 vaccines have been shown to be highly effective in preventing  
  infections; and 

 12. It would be impracticable and contrary to the public interest to delay imposing the 
  CMS Mandate due to a combination of all factors.   
  
 The “good cause” exception in 5 U.S.C. 553 is read narrowly in order to avoid providing 

agencies with an escape clause from the ADA notice and comment requirements.  United States 

v. Johnson, 632 F.3d 912 (5th Cir. 2011).  Circumstances justifying reliance on this exception are 

“indeed rare.”  Council of Southern Mountains, Inc. v. Donovan, 653 F.2d 573 (D.C.C. 1981).  

The good cause exception was described in Sorenson Communications, Inc. v. F.C.C., 755 F.3d 

702 (D.C.C. 2014) as “meticulous and demanding,” “narrowly construed,” “reluctantly 

countenanced,” and evoked only in “emergency situations.” 

 Due to this stringent standard, the good cause exception to notice and comment is rarely 

upheld.  See U.S. v. Johnson 632 F.3d 912, 928 (5th Cir. 2011) (need for immediate guidance 

under the Sex Offender Registration and Notification Act and in prior attempts to protect the 

public were not good cause); Mack Trucks, Inc. v. E.P.A. 682 F.3d 87, 94-95 (D.C. Cir. 2012) 
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(EPA interim final rule requiring penalties for sellers of non-compliant diesel engines not good 

cause when one manufacturer would be unable to sell the engines without the interim rule); 

Sorenson Communications, Inc. v. F.C.C., 755 F.3d 702, 706-07 (D.C. N.Y. 

Cir. 2014) (FCC did not have good cause to issue interim and final rules for reimbursement for 

telecommunication services due to potential depletion of the fund used to pay for 

reimbursement); State v. Becerra, _ F.Supp. 3d _, 2021 WL 2514138 at 35-36 (M.D. Florida, 

June 18, 2021) (CDC did not have good cause for a rule issuing a conditional sailing order for 

cruise ships due to COVID-19); Regeneron Pharmaceuticals, Inc. v. United States Dept. of 

Health and Human Resources, 510 F.Supp. 3d, 29, 48 (S.D. NY. December 30, 2020) (CMS’s 

rule regulating drug prices based on the Most Favored Nation Rule was not good cause where 

reasons were general risks of high drug prices and the COVID-19 pandemic); Regeneron 

Pharmaceuticals, Inc. v. United States Dept. of Health and Human Resources, 510 F.Supp. 3d, 

29, 48 (S.D. NY. December 30, 2020) (not good cause where reasons by DHS for an interim 

final rule regarding prevailing wages with regard to the VISA program were based on the 

COVID-19 pandemic and economic consequences of it); Chamber of Commerce of the United 

States v. United States Dept. of Homeland Security, 504 F. Supp. 3d 1077, 1094 (N.D. Cal., 

December 1, 2020); Association of Community Cancer Centers v. Azar, 509 F. Supp. 3d 482, 

496 (D. Maryland, December 23, 2020) (not good cause where CMS claimed reduced costs 

would help alleviate financial instability caused by the COVID-19 pandemic). 

 There are fewer cases where the good cause exception was upheld.  In Council of 

Southern Mountains, Inc. v. Donovan, 653 F.2d 573 (D.C. Cir. 1981), calling it an “extremely 

close case,” the Court upheld the Secretary of Labor postponing the implementation of Mine 

Safety and Health Adm. Regulations dealing with self-contained self-rescuers which provided 
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oxygen to miners after a cave-in.   The deadline was extended for six months due to only a small 

number of the devices being available, the agency acted with diligence, it was deferred for a very 

short period of time, and circumstances were beyond the agency’s control. 

 It should be noted that this issue was discussed in BST Holdings at 8, but OSHA had 

authority for a six-month “emergency temporary standard” (“ETS”) pursuant to 29 U.S.C., 

655(a)(1).  Although the notice and comment requirements of 5 U.S.C. 553 did not apply, the 

Court did not believe COVID-19 posed the kind of grave danger required for an ETS.  The Court 

stated: 

The Mandate’s stated impetus – a purported “emergency” that the entire 
globe has now endured for nearly two years, and which OSHA itself 
spent nearly two months responding to-is unavailing as well.  
 

No. 21-60845 at 7. 

 Government Defendants maintain they had “good cause” for the reasons set forth by 

CMS in the CMS Mandate.  The Government Defendants argue that the Secretary is entitled to 

deference as to his predictive judgment that COVID-19 cases would increase during the winter 

months and put a burden on the healthcare system.  

 After reviewing the reasons listed by CMS for bypassing the notice and comment 

requirement, the Court finds Plaintiff States are likely to succeed on the merits on this claim.  It 

took CMS almost two months, from September 9, 2021 to November 5, 2021, to prepare the 

interim final rule at issue.  Evidently, the situation was not so urgent that notice and comment 

were not required.  It took CMS longer to prepare the interim final rule without notice than it 

would have taken to comply with the notice and comment requirement.  Notice and comment 

would have allowed others to comment upon the need for such drastic action before its 

implementation. 
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 It does not appear to this Court that the Government Defendants will be able to meet the 

stringent requirements for the good cause exception in 5 U.S.C. 553 to apply. 

  2. Authority of The Government Defendants 

 Plaintiff States maintain that the CMS Mandate must also be enjoined because it exceeds 

the Government Defendants’ authority.  The U.S. DHH and the CMS are a part of the Executive 

Branch of the government. 

 Only Congress, as the Legislative branch, has the authority to make laws.21  The 

Executive branch must take care that the laws be faithfully executed.22  Because the Executive 

branch cannot make laws, it is given its powers through Acts of Congress. 

 The CMS claims authority to issue the CMS Mandate through Sections 1102 and 1871 of 

the Social Security Act.  86 Fed. Reg. at 61560.  Sections 1102 and 1871 are set out in 42 U.S.C. 

1302 and 42 U.S.C. 1395hh.  Title 42 U.S.C. 1395hh gives the Secretary authority to “prescribe 

such regulations as may be necessary to carry out the administration of the insurance programs 

under this subchapter.”  The remaining portions of 1395hh deal with procedure for the 

regulations. 

42 U.S.C. 1302 states: 
 
(a) The Secretary of the Treasury, the Secretary of Labor, and the 
Secretary of Health and Human Services, respectively, shall make and 
publish such rules and regulations, not inconsistent with this chapter, as 
may be necessary to the efficient administration of the functions with 
which each is charged under this chapter. 
 

 Additionally, the Government Defendants reference “Table 1: Authorities for All 

Providers and Suppliers,” 86 Fed. Reg. at 61567, which sets out statutory authority for each 

specific category of Provider/Supplier. 

 
21 Article I, Section 8, United States Constitution. 
22 Article II, Section 3, United States Constitution. 
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 Sections 1102 and Section 1871 are general authorizations to prescribe rules and 

regulations that may be necessary to carry out the Medicaid and Medicare programs.  The 

Statutes listed in Table 1 are also general authority to specify “standards” for the various types of 

providers and suppliers.  None of these statutes give the Government Defendants the 

“superpowers” they claim.  Not only do the statutes not specify such superpowers, but principles 

of separation of powers weigh heavily against such powerful authority being transferred to a 

government agency by general authority. 

 Major Questions Doctrine 

 The “major questions doctrine” requires that Congress must “speak clearly if it wishes to 

assign to an agency, decisions of vast economic and political significance.”  Utility Air 

Regulatory Group v. EPA, 573 U.S. 302, 324 (2014).  In Utility Air, the U.S. Supreme Court 

found that EPA exceeded its authority when the EPA adjusted levels set forth in the Clean Air 

Act regarding greenhouse-gas emissions. 

 Like the present case, EPA used general authority to expand its power.  Justice Scalia 

wrote: 

EPA’s interpretation is also unreasonable because it would bring about 
an enormous and transformative expansion in EPA’s regulatory authority 
without clear congressional authorization.  When an agency claims to 
discover in a long-extant statute an unheralded power to regulate “a 
significant portion of the American economy,” Brown & Williamson, 
529 U.S. at 159, 120 S. Ct. 1291, we typically greet its announcement 
with a measure of skepticism.  We expect Congress to speak clearly if it 
wishes to assign an agency decision of vast “economic and political 
significance.”  573 U.S. at 324. 
 

 This is exactly what has occurred in this case.  Government Defendants have used 

general authority statutes to mandate COVID-19 vaccines for over 10.3 million healthcare 

workers.  Certainly, this is a decision of vast economic and political significance. 
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 The Fifth Circuit Court of Appeals found the same with the similar OSHA Vaccine 

Mandate in BST Holdings.  Judge Engelhardt wrote: 

There is no clear expression of Congressional intent in Section 655(c) to 
convey OSHA such broad authority, and this Court will not infer one.  
Nor can the Article II executive breathe new power into OSHA’s 
authority – no matter how thin patience wears.  No. 21-60845, at 18. 
 

See also Food and Drug Admin. v. Brown & Williamson Tobacco Corp. 529 U.S. 120, 159 

(2000); Alabama Association of Realtors v. Dept. of Health and Human Resources, 141 S.Ct. 

2485, 2489 (2021); Tiger Lily, LLC v. United States Department of Housing and Urban 

Development, 5 F.4th 666, (6th Cir. 2021); Paul v. United States, 140 S.Ct. 342 (2019); State of 

Florida v. Becerra, 2021 WL 2514138 at 20 (M.D. Fla. June 18, 2021); and King v. Burwell, 576 

U.S. 473, 486 (2015). 

 The Government Defendants maintain this general authorization gives them authority to 

mandate vaccines to 10.3 million healthcare workers arguing CMS can do almost anything the 

Secretary feels is necessary to ensure the health and safety of patients.  The “major questions 

doctrine” is not addressed. 

 Alabama Association of Realtors supra warrants discussion.  In finding the nationwide 

eviction moratorium enacted by the CDC beyond the CDC’s authority, the CDC had a statute 

that was more broadly worded than the ones the CMS uses in this case.  The Supreme Court 

called the expansive authority of CDC “unprecedented,” and stated “Section 361(a)23 is a wafer-

thin reed on which to rest such sweeping power.”  141 S.Ct. at 2489. 

 There is no question that mandating a vaccine to 10.3 million healthcare workers is 

something that should be done by Congress, not a government agency.  It is not clear that even 

 
23 The statute used for CDC’s authority. 
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an Act of Congress mandating a vaccine would be constitutional.  Certainly, CMS does not have 

this authority by a general authorization statue. 

 Plaintiff States are likely to succeed on their claim that the Government Defendants 

exceeded their authority in enacting the CMS Mandate. 

  3. Contrary to Law 

 The Plaintiff States additionally claim that the CMS Mandate is contrary to law, arguing 

that it violates additional provisions in the Social Security Act.  The first provision Plaintiff 

States claim the mandate violates is 42 U.S.C. 1395z, which requires the Secretary to consult 

with appropriate state agencies relating to conditions of participation by providers of services.  

The Government Defendants concede that the CMS Mandate was issued without complying with 

this directive, but state they will meet with the State  agencies FOLLOWING the issuance of this 

rule.24 

 The second provision Plaintiff States claim the mandate violates is 42 U.S.C. 1395, 

which provides that nothing in the Social Security Act shall be construed to exercise any 

supervision or control over the practice of medicine or the manner in which medical services are 

provided, or over the situation, tenure or compensation of any officer or employee of any 

institution, agency, or person providing health services; or to exercise any supervision or control 

over the administration or operation of any such institution, agency, or person.  Plaintiff States 

argue these provisions prohibit the dictation of the hiring and firing policies of these institutions 

for unvaccinated workers.  The statute also prohibits supervision and control over both the 

“selection” and “tenure” of unvaccinated employees. 

 
24 86 Fed. Reg. at 61567. 
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 The third provision Plaintiff States claim the mandate violates is 42 U.S.C. 1302(b)(1), 

which requires that whenever the Secretary publishes a general notice of proposed rulemaking 

for any rule or regulation proposed that “may” have a significant impact on the operations of a 

substantial number of small rural hospitals, an initial regulatory impact analysis is to be 

conducted. Plaintiff States argue the CMS Mandate “may” have a significant impact on a 

substantial number of small rural hospitals due to loss of workers and/or income due to the CMS 

Mandate.  No regulatory impact analysis for rural hospitals was conducted in this case. 

 Because the Government Defendants did not comply with any of the above provisions, 

the Plaintiff States are likely to succeed on the merits that the CMS Mandate is contrary to  

law. 

  4. Arbitrary and Capricious 

 Federal administrative agencies are required to engage in reasoned decision-making.  

Allentown Mack Sales & Serv., Inc. v. N.L.R.B., 522 U.S. 359, 374, 118 S. Ct. 818, 139 L. Ed. 2d 

797 (1998).  The Plaintiff States allege the CMS Mandate is arbitrary and capricious under Title 

5 U.S.C. 706(2)(A). 

 If an administrative agency does not engage in reasoned decision making, a court, under 

the APA, shall hold unlawful and set aside agency action, findings and conclusions found to be 

arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.  5 U.S.C. 

706(2)(A). 

 The grounds upon which an administrative order must be judged are those upon which 

the record discloses that its action was based.  Sec. & Exch. Comm'n v. Chenery Corp., 318 U.S. 

80, 87, 63 S. Ct. 454, 87 L. Ed. 626 (1943). 
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 Plaintiff States argue Government Defendants’ CMS Mandate ignores the Social Security 

Act’s focus on patient wellbeing and instead focuses on the health of healthcare providers.  The 

Plaintiff States further maintain the goal of the CMS Mandate is to increase individual vaccine 

rates, which will actually have the effect of harming patient well-being due to staff shortages of 

providers and suppliers. 

 This is backed up by a number of declarations of various individuals that verify 

healthcare worker shortages, a significant number of healthcare workers that remain 

unvaccinated, and the harm that will be caused to these facilities in the event that even a few of 

the unvaccinated healthcare workers quit or are fired as a result of the CMS Mandate.25  Some of 

the declarations also verify the huge percentage of money paid to these facilities through the 

Medicare and Medicaid Programs, showing these facilities would have to shut down or severely 

cut back on healthcare services if funding is cut off by the Government Defendants to these 

facilities.26  The Plaintiff States also provided a declaration which shows the increased 

enforcement costs that would result if required to survey and enforce the CMS Mandate.27 

 In other words, the Plaintiff States maintain that although the purpose of the Social 

Security Act is to help healthcare patients, the CMS Mandate would have the opposite effect due 

to the loss of healthcare workers and funding to healthcare facilities.  This is not the “reasoned 

decision-making” required by the APA.  Requiring COVID-19 vaccinations to healthcare 

workers covered by the mandate would hurt the patients the Social Security Act was meant to 

help. 

 
25 Doc. No. 2-2, 2-3, 2-6, 2-7, 2-8, 2-9, 2-10, 2-11, 2-12 and 2-16. 
26 Doc. No. 2-4, 2-5, 2-15. 
27 Doc. No. 2-14. 
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 Additionally, the Plaintiff States argue the Government Defendants failed to consider or 

arbitrarily rejected obvious alternatives to the CMS Mandate.  These alternatives include daily or 

weekly COVID-19 testing, wearing masks or shields, natural immunity and/or social distancing.  

The Plaintiff States maintain the apparent rejection of these alternatives to COVID-19 vaccines 

is unsupported by evidence.  The Declaration of Tracy Gruber28 declares that since July 2021, 

employees at the Utah State Hospital and Utah State Development Center have been required to 

be vaccinated or take a weekly COVID-19 test.  That alternative has caused no apparent harm to 

patients or staff. 

 The rejection of natural immunity as an alternative is puzzling.  Natural immunity is the 

immunity of people who have been infected with the COVID-19 virus.  In rejecting this 

alternative, the CMS Mandate stated: 

While a significant number of healthcare staff have been infected with 
SARS-Co-V2, evidence indicates their infection-induced immunity, also 
called “natural immunity” is not equivalent to receiving the COVID-19 
vaccine.  
 

86 Fed. Reg. at 61559.  

 The “evidence” CMS relied upon in rejecting that alternative is not provided.  The 

Declaration of Dr. Jay Bhattachary,29 Director of Stanford University’s Center for Demography 

and Economics of Health and Aging disputes CMS’s assertion that natural immunity is not 

equivalent to receiving a COVID-19 vaccine.  Citing studies from Qatar (which tracked 927,321 

individuals for six months after COVID-19 vaccinations), California (which tracked the infection 

rates from over 5 million patients vaccinated with two Pfizer doses), and U.S. Veterans (which 

tracked 620,000 vaccinated U.S. Veterans), Plaintiff States assert these studies overwhelmingly 

 
28 Doc. No. 2-8. 
29 Doc. No. 2-13. 
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conclude that natural immunity provides equivalent or greater protection against severe infection 

than immunity generated by COVID-19 vaccines. 

 The CMS Mandate does not yet require boosters to the COVID-19 vaccines.  However, 

the CDC recently recommended boosters.30  If boosters are needed six months after being “fully 

vaccinated,” then how good are the COVID-19 vaccines, and why is it necessary to mandate 

them? 

 Additionally, the Plaintiff States provided evidence in the Declaration of Dr. Peter A. 

McCullough31 that the COVID-19 vaccines do not prevent transmission of the disease among the 

vaccinated or mixed vaccinated/unvaccinated populations, and that mandatory COVID-19 

vaccines for hospitals do not increase safety for employees or hospital patients.  McCullough 

declared that additional treatment with other drugs and supplements has resulted in an 85% 

reduction in hospitalizations and death of high-risk individuals presenting with COVID-19. 

 Of note, Dr. McCullough declared the Delta variant of SARS-Cov-2 accounts for 98.9% 

of the present cases in the United States, United Kingdom, and Israel.  Dr. McCullough further 

declared that because of the progressive mutation of the spike protein, the virus has achieved an 

immune escape from COVID-19 vaccines.  He stated the Delta variant is not adequately covered 

by the vaccines.  In other words, even if you are fully vaccinated, you still may become infected 

with the COVID-19 virus32.   

 The Plaintiff States further argue that CMS failed to adequately explain its departure 

from its prior position of not requiring mandatory vaccines.  An agency must provide a more 

detailed justification when a new policy rests upon factual findings that contradict those which 

 
30 cdc.gov (November 19, 2021). 
31 Doc. No. 2-17. 
32 CDC also noted the WHO (World Health Organization) has classified a new variant named Omicron, cdc.gov 
(November 29, 2021). 
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underlay its prior policy.  State v. Biden, 10 F.4th 538, 554 (5th Cir. 2021); FCC v. Fox 

Television Stations, Inc., 556 U.S. 502, 515 (2009). 

 Although CMS spent pages and pages attempting to explain the need for mandatory 

COVID-19 vaccines, when infection and hospitalizations rates are dropping, millions of people 

have already been infected, developing some form of natural immunity, and when people who 

have been fully vaccinated still become infected, mandatory vaccines as the only method of 

prevention make no sense. 

 The Plaintiff States also argue that CMS’s rationale is flagrantly pretextual.  The 

Government Defendants say it is not pretextual, but it is obvious that the mandate was enacted as 

a result of President Biden’s September 9, 2021, declaration of his intention to impose a national 

CMS Mandate.33  Both the CMS and OSHA vaccine mandates were published on the same day, 

November 5, 2021.  However, the 46-page CMS Mandate does not even mention President 

Biden’s declaration of a national vaccine mandate.  The presence of pretext is enough to render a 

rule arbitrary and capricious.34 

 The Plaintiff States also argue the CMS Mandate ignores the Plaintiff States’ 

overwhelming reliance interests in their Medicare and Medicaid programs.  The CMS Mandate is 

arbitrary and capricious if CMS ignores those reliance interests.  DHS v. Regents of the 

University of California, 140 S.Ct. 1891, 1913-14 (2020).  The Plaintiff States have substantial 

reliance interests in those programs.35  The threatened cutoff of federal funding would be 

devastating to the Plaintiff States’ healthcare facilities.  CMS’s plan to meet with the appropriate 

state agency after the rule is issued (86 Fed. Reg. at 61567) would be too late.  By that time, 

 
33 See FN  11. 
34 Department of Commerce v. New York, 139 S.Ct. at 2575-76. 
35 No. 2-4. 
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unwilling healthcare employees would have had to decide whether to take the vaccine or quit 

their jobs. 

 Lastly, the Plaintiff States allege the “scope” of the CMS Mandate is arbitrary and 

capricious.  The Plaintiff States argue that the CMS Mandate applies to all ages, even to 

psychiatric residential treatment facilities for individuals under twenty-one years of age,36 which 

is not related to CMS’s asserted interest in protecting elderly and infirm patients from COVID-

19 transmissions.37  As noted by the Court in BST Holdings in regard to the OSHA Mandate: 

The Mandate is a one-size-fits-all sledgehammer that makes hardly any 
attempt to account for differences in workplaces (and workers) that have 
more than a little bearing on workers’ varying degrees of susceptibility 
to the supposedly “grave danger” the Mandate purports to address.  

 
No. 21-60845 at 8. 
 
 The Plaintiff States have made a substantial showing that they are likely to succeed on 

the merits of their arbitrary and capricious claim. 

  5. Other Constitutional Issues 

 Other arguments made by the Plaintiff States are based upon a violation of the States’ 

police power, violation of the Spending Clause, violation of the Tenth Amendment and violation 

of the Anti-Commandeering Doctrine. 

   (a) Police Power/Tenth Amendment  

 In the federal system, the federal government has limited powers.  The States and the 

people retain the remainder.38  The States have broad authority to enact legislation for the public 

good (“police power”), but the federal government has no such authority, and can only exercise 

the powers granted to it, including the power to make all laws which may be necessary and 

 
36 86 Fed. Reg. at 61576. 
37 86 Fed.  Reg. at 61610. 
38 10th Amendment to the United States Constitution. 
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proper for carrying into execution the enumerated powers.  If the federal government would 

radically readjust the balance of state and national authority, those charged with the duty of 

legislating must be reasonably explicit about it.  The Supreme Court will not be quick to assume 

Congress has meant to effect a significant change into the sensitive state and federal relations.  

Congress does not normally intrude upon the police power of States.  Bond v. United States, 572 

U.S. 844, 857-58 (2014). 

 Absent a clear statement of intention from Congress, there is a presumption against 

statutory construction that would significantly affect the federal-state balance.  Boelens v. 

Redman Homes, Inc. 748 F.2d 1058, 1067 (5th Cir. 1984). 

 The CMS Mandate specifically preempts state and local law.  86 Fed. Reg. at 61572.  As 

noted by the Fifth Circuit in BST Holdings: 

First, the Mandate likely exceeds the federal government’s authority 
under the Commerce Clause because it regulates noneconomic inactivity 
that falls squarely within the States’ police power.  A person’s choice to 
remain unvaccinated and forego regular testing is noneconomic 
inactivity.  Cf. NFIB v. Sebelius, 567 U.S. 519, 522 (2012) (Roberts, C.J. 
concurring); see also Id. at 652-53 (Scalia, J., dissenting).  And to 
mandate that a person receive a vaccine or undergo testing falls squarely 
within the States’ police power.  Zucht v. King, 260 U.S. 174, 176 (1922) 
(noting that precedent had long “settled that it is within the police power 
of a state to provide for compulsory vaccination”); Jacobson v. 
Massachusetts, 197 U.S. 11, 25-26 (1905) (Similar). No. 21-60845 at 16-
17. 
 

 The Plaintiff States make a strong case that the CMS Mandate violates the States’ police 

power. 

   (b) Anti-Commandeering Doctrine 

 The Anti-Commandeering Doctrine is simply the expression of a fundamental structural 

decision incorporated into the Constitution, i.e., the decision to withhold from Congress the 

power to issue orders directly to the States.  Congress cannot command a state government to 
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enact state legislation.  The Tenth Amendment confirms that all other power is reserved to the 

States.  Murphy v. National Collegiate Athletics Ass’n., 138 S.Ct. 1461, 1476 (2018). 

 In Printz v. U.S., 521 U.S. 898, 928 (1997), the Court held invalid a federal law that 

commanded state and local enforcement officers to conduct background checks on prospective 

handgun purchasers and to perform certain related tasks. 

 Although many of the health care facilities required to track and regulate the CMS 

Mandate are private, many are likely run by some or all of the Plaintiff States, which could result 

in violation of the Anti-Commandeering Doctrine.  As this Court is unable to tell (at this point) 

whether and/or how many of the providers and suppliers are run by states, there is no evidence to 

prove the violation. 

   (c) Non-Delegation Doctrine 

 Under the Non-Delegation Doctrine, Congress lacks the authority to delegate “unfiltered 

power” over the American economy to an executive agency.  Solid Waste Agency of Northern 

Cook County v. U.S. Army Corps of Engineers, 121 S.Ct. 675 (2001).39 

 This is a similar doctrine to the Major Questions Doctrine, but if the Government 

Defendants have the power and authority they claim (to mandate vaccines for 10.3 million 

workers), these government agencies would have almost “unfiltered power” over any healthcare 

provider, supplier, and employees that are covered by the CMS Mandate.  If CMS has the 

authority by a general authorization statute to mandate vaccines, they have authority to do almost 

anything they believe necessary, holding the hammer of termination of the Medicare/Medicaid 

Provider Agreement over healthcare facilities and suppliers. 

 The Plaintiff States are likely to succeed on the merits of this claim. 

 
39 There is a serious constitutional question of whether Congress could even transfer “unfettered power” to a 
government agency.  Paul v. United States 140 S.Ct. 342 (2019) (Kavanaugh, J. Statement). 
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   (d) Spending Clause 

 The Spending Clause protects the status of States as independent sovereigns in our 

federal system.  Under the Spending Clause,40 Congress may use its spending power to create 

incentives for states to act in accordance with federal policies, but when the pressure turns into 

compulsion, the legislation runs contrary to our system of federalism.  The Constitution simply 

does not give Congress the authority to require the States to regulate.  NFIB v. Sebelius, 567 U.S. 

519, 577 (2012). 

 In NFIB, a provision in the Affordable Care Act which required States that participated in 

Medicaid to expand their Medicaid programs with the threatened loss of all Medicaid funds to 

states that refused to expand was held to be unconstitutionally coercive.  Since it is unclear at this 

time whether there is state involvement with the providers, suppliers or employers, the Plaintiff 

States are at this time not likely to succeed on the merits of this issue.  

 B. Irreparable Injury 

 The second requirement for a preliminary injunction is irreparable injury.  The Plaintiff 

States must demonstrate “a substantial threat of irreparable injury” if the injunction is not issued.  

Texas v. U.S., 809 F.3d 134, 150 (5th Cir. 2015).  For injury to be “irreparable,” plaintiffs need 

only show it cannot be undone through monetary remedies.  Burgess v. Fed. Deposit Inc., Corp., 

871 F.3d 297, 304 (5th Cir. 2017). 

 Being deprived of a procedural right to protect its concrete interests (by violation of the 

ADA’s notice and comment requirements) is irreparable injury.  Texas v. EEOC, 933 F.3d 433, 

447 (5th Cir. 2019). 

 
40 Article I, Section 8, United States Constitution 
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 The Plaintiff States will suffer irreparable injury by not being able to enforce their laws 

which have been preempted by the CMS Mandate, by incurring the increased cost of training and 

of enforcing the CMS Mandate, and by having their police power encroached.  The Plaintiff 

States’ citizens will suffer irreparable injury by having a substantial burden placed on their 

liberty interests because they will have to choose between losing their jobs or taking the vaccine.  

Additionally, the health care facilities and suppliers will be burdened with the task of tracking 

and enforcing the mandate or else face the loss of Medicare and Medicaid funding 

 The Plaintiff States have shown irreparable injury.  

 C. The Balance of Equities and The Public’s Interest 

 The Plaintiff States have satisfied the first two elements to obtain a preliminary 

injunction.  The final two elements they must satisfy are that the threatened harm outweighs any 

harm that may result to the Government Defendants and that the injunction will not undermine 

the public interest.  Valley v. Rapides Par. Sch. Bd., 118 F.3d 1047, 1051 (5th Cir. 1997).  These 

two factors overlap considerably.  Texas, 809 F.3d at 187.  In weighing equities, a court must 

balance the competing claims of injury and must consider the effect on each party of the granting 

or withholding of the requested relief.  Winter, 555 U.S. at 24.  The public interest factor requires 

the court to consider what public interests may be served by granting or denying a preliminary 

injunction.  Sierra Club v. U.S. Army Corps of Engineers, 645 F.3d 978, 997–98 (8th Cir. 2011). 

 This Court believes the balance of equities and the public interest favors the issuance of a 

preliminary injunction.  The public interest is served by maintaining the constitutional structure 

and maintaining the liberty of individuals who do not want to take the COVID-19 vaccine.  This 

interest outweighs Government Defendants’ interests.  It is very important that the public’s 
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interest be taken into account by the Court before allowing the Government Defendants to 

mandate the vaccines. 

V. CONCLUSION 

 If the separation of powers meant anything to the Constitutional framers, it meant that the 

three necessary ingredients to deprive a person of liberty or property – the power to make rules, 

to enforce them, and to judge their violations – could never fall into the same hands.  Tiger Lily, 

LLC v. United States Housing and Urban Development, 5 F.4th 666 (6th Cir. 2021). (Thapar, J. 

Concurrence). If the Executive branch is allowed to usurp the power of the Legislative branch to 

make laws, two of the three powers conferred by the Constitution would be in the same hands. 

 If human nature and history teach anything, it is that civil liberties face grave risks when 

governments proclaim indefinite states of emergency.  Does 1-3 v. Mills, _ S.Ct. _, 2021 WL 

5027177 at 3 (October 29, 2021) (Gorsuch, J. dissenting). 

 During a pandemic such as this one, it is even more important to safeguard the separation 

of powers set forth in our Constitution to avoid erosion of our liberties.  Because the Plaintiff 

States have satisfied all four elements required for a preliminary injunction to issue, this Court 

has determined that a preliminary injunction should issue against the Government Defendants. 

 This matter will ultimately be decided by a higher court than this one.  However, it is 

important to preserve the status quo in this case.  The liberty interests of the unvaccinated 

requires nothing less. 

 In addressing the geographic scope of the preliminary injunction, due to the nationwide 

scope of the CMS Mandate, a nationwide injunction is necessary due to the need for uniformity.  

Texas, 809 F.3d at 187-88.  Although this Court considered limiting the injunction to the 

fourteen Plaintiff States, there are unvaccinated healthcare workers in other states who also need 
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protection.  Therefore, the scope of this injunction will be nationwide, except for the states of 

Alaska, Arkansas, Iowa, Kansas, Missouri, New Hampshire, Nebraska, Wyoming, North Dakota, 

South Dakota, since these ten states are already under a preliminary injunction order dated 

November 29, 2021, out of the Eastern District of Missouri. 

 This Court will additionally address security under Fed. R. Civ. P. 65.  The requirement 

of security is discretionary.  Kaepa, Inc. v. Achilles Corp., 76 F.3d 624, 628 (5th Cir. 1996).  

Plaintiff States are fourteen sovereign states.  This Court will not require Plaintiff States to post 

security for this Preliminary Injunction. 

 For the reasons set forth in this Court’s ruling, Plaintiff States’ Motion for Preliminary 

Injunction [Doc. No. 2] is GRANTED.  Therefore, the U.S. Department of Health and Human 

Services and the Center for Medicare and Medicaid Services, along with their directors, 

employees, Administrators and Secretaries are hereby ENJOINED and RESTRAINED from 

implementing the CMS Mandate set forth in 86 Fed. Reg. 61555-01 (November 5, 2021) as to 

all healthcare providers, suppliers, owners, employees, and all others covered by said CMS 

Mandate. 

 This preliminary injunction shall remain in effect pending the final resolution of this case, 

or until further orders from this Court, the United States Court of Appeals for the Fifth Circuit, or 

the United States Supreme Court. 

 No security bond shall be required under Federal Rule of Civil Procedure 65. 

 MONROE, LOUISIANA, this 30th day of November 2021. 

 

       ____________________________________ 
       TERRY A. DOUGHTY 
       UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 
STATE OF MISSOURI, et al.,  ) 
  ) 
               Plaintiffs,  ) 
  ) 
          vs.  )  Case No. 4:21-cv-01329-MTS 
  ) 
JOSEPH R. BIDEN, JR., in his official capacity  ) 
as the President of the United States of America,  ) 
et al.,  ) 
  ) 
               Defendants.  ) 
 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

This case concerns the Centers for Medicare and Medicaid Services’ (“CMS”) federal 

vaccine mandate on a wide range of healthcare facilities.  On November 5, 2021, CMS issued an 

Interim Final Rule with Comment Period (“IFC”) entitled “Medicare and Medicaid Programs; 

Omnibus COVID-19 Health Care Staff Vaccination” (the “mandate”), 86 Fed. Reg. 61,555 (Nov. 

5, 2021), revising the “requirements that most Medicare- and Medicaid-certified providers and 

suppliers must meet to participate in the Medicare and Medicaid programs.”  86 Fed. Reg. 61,555–

601.  Specifically, the mandate requires nearly every employee, volunteer, and third-party 

contractor working1 at fifteen2 categories of healthcare facilities to be vaccinated against SARS-

 
1 The mandate applies to a wide-range of people working at the facilities, including, employees, trainees, students, 
volunteers, or contractors, who provide any care, treatment, or other services for the facility.  86 Fed. Reg. at 61,570 
(emphasis added).   
 
2 The CMS vaccine mandate covers fifteen categories of Medicare- and Medicaid-certified providers and suppliers: 
(1) Ambulatory Surgical Centers (ASCs); (2) Hospices; (3) Psychiatric residential treatment facilities (PRTFs); (4) 
Programs of All-Inclusive Care for the Elderly (PACE); (5) Hospitals (acute care hospitals, psychiatric hospitals, long 
term care hospitals, children’s hospitals, hospital swing beds, transplant centers, cancer hospitals, and rehabilitation 
hospitals); (6) Long Term Care (LTC) Facilities, generally referred to as nursing homes; (7) Intermediate Care 
Facilities for Individuals with Intellectual Disabilities (ICFs-IID); (8) Home Health Agencies (HHAs); (9) 
Comprehensive Outpatient Rehabilitation Facilities (CORFs); (10) Critical Access Hospitals (CAHs); (11) Clinics, 
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CoV-2 (“COVID”) and to have received at least a first dose of the vaccine prior to December 6, 

2021.  See id. at 61,573.  On November 10, 2021, Plaintiffs, the States of Missouri, Nebraska, 

Arkansas, Kansas, Iowa, Wyoming, Alaska, South Dakota, North Dakota, and New Hampshire 

(collectively, “Plaintiffs”) filed a Complaint challenging the mandate.  Doc. [1].  The Complaint 

seeks preliminary and permanent injunctive and declaratory relief.  On November 12, 2021, 

Plaintiffs filed a motion for a preliminary injunction, Doc. [6], requesting that this Court issue a 

preliminary injunction enjoining Defendants from imposing the mandate.    

Having fully reviewed the administrative record and submitted material, the Court finds 

that a preliminary injunction is warranted here.     

II. DISCUSSION 

A. The Court has jurisdiction.  

Defendants argue that this Court “lacks jurisdiction” over Plaintiffs’ claims because 

“Congress has withdrawn federal-question jurisdiction over claims like this one that arise under 

the Medicare statute,” citing 42 U.S.C. § 405(h), as incorporated by 42 U.S.C. § 1395ii.  Doc. [23] 

at 15–19.  The Court does not agree.  As Defendants readily concede, “State governments” such 

as the Plaintiff States are neither “institution[s]” nor “agenc[ies]” “dissatisfied” with the 

Secretary’s determination regarding eligibility or receipt of benefits under 42 U.S.C. 

§ 1395cc(h)(1) and, therefore, “the States3 themselves could not use that statute’s vehicle for 

judicial review.”  Id. at 19; see Shalala v. Ill. Council on Long Term Care, Inc., 529 U.S. 1, 16 

(2000) (explaining that § 405(h) does not apply if application “would mean no review at all”).  In 

 
rehabilitation agencies, and public health agencies as providers of outpatient physical therapy and speech-language 
pathology services; (12) Community Mental Health Centers (CMHCs); (13) Home Infusion Therapy (HIT) suppliers; 
(14) Rural Health Clinics (RHCs)/Federally Qualified Health Centers (FQHCs); and (15) End-Stage Renal Disease 
(ESRD) Facilities.  86 Fed. Reg. at 61,569–70. 
 
3 The Plaintiff States bring their claims in a number of capacities: sovereign, quasi-sovereign/parens patriae, and 
proprietary.  See, e.g., Doc. [1] ¶¶ 5, 7, 9.   
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addition, Plaintiffs’ claims that arise under the Medicaid Act—as opposed to the Medicare Act—

are not subject to the § 405(h)’s jurisdictional bar.  See Avon Nursing & Rehab. v. Becerra, 995 

F.3d 305, 311 (2d Cir. 2021) (“Unlike the Medicare Act, the Medicaid Act does not incorporate 

the Social Security Act’s claim-channeling and jurisdiction-stripping provisions, 42 U.S.C. § 

405(g) and (h). Federal courts thus have jurisdiction over claims arising under the Medicaid Act 

pursuant to 28 U.S.C. § 1331.”).  Thus, all aspects of the mandate that purport to change a Medicaid 

regulation are clearly not barred, even under Defendants’ arguments.  Nonetheless, the Court finds 

that it has jurisdiction over claims arising under both Medicare and Medicaid.  

B. A preliminary injunction is warranted here.  

Plaintiffs seek a preliminary injunction of the mandate’s enforcement pending a full 

judicial review of the mandate’s legality.  The Court addresses their request today.  Whether a 

court should issue a preliminary injunction involves consideration of (1) the threat of irreparable 

harm to the movant; (2) the state of the balance between this harm and the injury that granting the 

injunction will inflict on other parties litigant; (3) the probability that movant will succeed on the 

merits; and (4) the public interest.  Dataphase Sys., Inc. v. C L Sys., Inc., 640 F.2d 109, 113 (8th 

Cir. 1981).  “While no single factor is determinative, the probability of success factor is the most 

significant.”  Home Instead, Inc. v. Florance, 721 F.3d 494, 497 (8th Cir. 2013) (internal 

quotations and citations omitted). 

Each of these factors favors a preliminary injunction here.   

a. Plaintiffs demonstrate a likelihood of success on the merits. 

i. Congress did not grant CMS authority to mandate the vaccine. 
 

Plaintiffs are likely to succeed in their argument that Congress has not provided CMS the 

authority to enact the regulation at issue here.   “[A]n agency literally has no power to act, let alone 
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pre-empt4 the validly enacted legislation of a sovereign State, unless and until Congress confers 

power upon it.”  La. Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 357 (1986).  While the Court agrees 

Congress has authorized the Secretary of Health and Human Services (the “Secretary”) general 

authority to enact regulations for the “administration” of Medicare and Medicaid and the “health 

and safety” of recipients, the nature and breadth of the CMS mandate requires clear authorization 

from Congress—and Congressed has provided none.5  See Ala. Ass’n of Realtors v. Dep’t of Health 

& Hum. Servs., 141 S. Ct. 2485, 2486 (2021) (“It would be one thing if Congress had specifically 

authorized the action that the CDC has taken.  But that has not happened.”).  Courts have long 

required Congress to speak clearly when providing agency authorization if it (1) intends for an 

agency to exercise powers of vast economic and political significance; (2) if the authority would 

significantly alter the balance between federal and state power; or (3) if an administrative 

interpretation of a statute invokes the outer limits of Congress’ power.  Any one of those 

fundamental principles would require clear congressional authorization for this mandate, but here, 

all three are present.  Even in exigency, the Secretary cannot “bring about an enormous and 

 
4 CMS intends for the mandate to preempt any arguably inconsistent state and local laws regarding vaccination.  See, 
e.g., 86 Fed. Reg. at 61,568 (“We intend . . . that this nationwide regulation preempts inconsistent State and local laws 
applied to Medicare- and Medicaid-certified providers and suppliers.”). 
 
5 The Court notes that Congress has provided the Secretary of Health and Human Services (the “Secretary”) authority 
to enact regulations “necessary to the efficient administration” of the Social Security Act and regulations “necessary 
to carry out the administration of” of Medicare.  42 U.S.C. §§ 1302(a), 1395hh(a)(1).  Among the regulations the 
Secretary may promulgate under its power of “administration” is the setting of things like “standards,” “criteria,” or 
“requirements” for specific facilities.  See, e.g., Id. at § 1396d(h)(1)(B)(i) (governing Psychiatric Residential 
Treatment Facilities (“PRTFs”) and mentioning “standards as may be prescribed in regulations by the Secretary”); Id. 
at § 1395i–4(e) (governing Critical Access Hospitals (“CAHs”) and mentioning “criteria as the Secretary may 
require”); Id. at § 1395rr(b)(1)(A) (governing End-Stage Renal Disease (“ESRD”) facilities and mentioning 
“requirements as the Secretary shall by regulation prescribe”).  For some facilities, Congress has authorized the 
Secretary to set rules or conditions necessary to, or that will ensure, the “health and safety” of recipients of services. 
See, e.g., Id. at § 1395i–3(d)(4)(B) (addressing LTC facilities and mentioning “requirements relating to the health, 
safety, and well-being of residents . . . as the Secretary may find necessary”); Id. at § 1395x(e)(9) (addressing hospitals 
and mentioning “requirements as the Secretary finds necessary in the interest of the health and safety of individuals 
who are furnished services”).  However, the Court need not decide whether those regulations are properly interpreted 
by CMS to confer it authority to issue the vaccine mandate that it has.  Instead, and irrespective of that determination, 
the Court’s inquiry focuses on whether Congress specifically authorized such action, for reasons discussed above.  
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transformative expansion in [his] regulatory authority without clear congressional authorization.”  

See Util. Air Reg. Grp. v. EPA, 573 U.S. 302, 324 (2014).    

1. Given the vast economic and political significance of this 
vaccine mandate, only a clear authorization from Congress 
would empower CMS to act.  
 

First, Congress must “speak clearly when authorizing an agency to exercise powers of ‘vast 

economic and political significance.’”  Ala. Ass’n of Realtors, 141 S. Ct. at 2489 (quoting Util. Air 

Reg., 573 U.S. at 324).  The mandate’s economic cost is overwhelming.  CMS estimates that 

compliance with the Mandate—just in the first year—is around 1.38 billion dollars.  86 Fed. Reg. 

at 61,613.  Those costs, though, do not take into account the economic significance this mandate 

has from the effects on facilities closing or limiting services and a significant exodus of employees 

that choose not to receive a vaccination.6  Likewise, the political significance of a mandatory 

coronavirus vaccine is hard to understate, especially when forced by the heavy hand of the federal 

government.  Indeed, it would be difficult to identify many other issues that currently have more 

political significance at this time.  Had Congress wished to assign this question fraught with deep 

economic and political significance to CMS, “it surely would have done so expressly.”  See King 

v. Burwell, 576 U.S. 473, 486 (2015).  “It is especially unlikely that Congress would have delegated 

this decision to [CMS], which has no expertise in crafting” vaccine mandates. Id.   

2. Because this mandate significantly alters the balance 
between federal and state power, only a clear authorization 
from Congress would empower CMS. 

 
Second, Congress must use “exceedingly clear language if it wishes to significantly alter 

the balance between federal and state power.”  Ala. Ass’n of Realtors, 141 S. Ct. at 2489 (quoting 

 
6 Medicare and Medicaid programs “touch[] the lives of nearly all Americans” and are two of the “largest federal 
program[s]” in the country.  Azar v. Allina Health Servs., 139 S. Ct. 1804, 1808 (2019).  Even “minor changes” to the 
way those programs are administered “can impact millions of people and billions of dollars in ways that are not always 
easy for regulators to anticipate.”  Id. at 1816.  
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United States Forest Service v. Cowpasture River Preservation Assn., 140 S. Ct. 1837, 1850 

(2020)); see also United States v. Bass, 404 U.S. 336, 349 (1971).  The regulation at issue alters 

that balance because it requires vaccination, which CMS has never attempted to do, for millions 

of individuals who would otherwise be outside the reach of the federal government.  This concern 

is “heightened” since CMS’s “administrative interpretation alters the federal-state framework by 

permitting federal encroachment upon a traditional state power.”  Solid Waste Agency of N. Cook 

Cty. v. U.S. Army Corps of Engineers, 531 U.S. 159, 173 (2001).  It has long been the states’ power 

to legislate health—including vaccination.  Gibbons v. Ogden, 22 U.S. 1, 203 (1824) (noting 

“health laws of every description” belong to the states); BST Holdings, L.L.C. v. Occupational 

Safety & Health Admin., 17 F.4th 604, ---, 2021 WL 5279381, at *7 (5th Cir. 2021) (citing Zucht 

v. King, 260 U.S. 174, 176 (1922) (noting that precedent had long “settled that it is within the 

police power of a state to provide for compulsory vaccination”)).  Sometimes “the most telling 

indication of [a] severe constitutional problem . . . is the lack of historical precedent” for an 

agency’s action.  Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 549 (2012).  With such a 

history of exclusive state power, the Court is far from certain that Congress intended the Center 

for Medicare and Medicaid Services to require mandatory vaccinations for millions of Americans.  

See Bond v. United States, 572 U.S. 844, 858 (2014) (noting “it is incumbent upon the federal 

courts to be certain of Congress’ intent before finding that federal law overrides the usual 

constitutional balance of federal and state powers” (internal quotations omitted)).   

Truly, the impact of this mandate reaches far beyond COVID.7  CMS seeks to overtake an 

area of traditional state authority by imposing an unprecedented demand to federally dictate the 

 
7 Of course, this situation is novel and messy in that COVID has created a “unique pandemic scenario,” 86 Fed. Reg. 
at 61,568, but equally problematic is that it remains unclear that COVID-19—however tragic and devastating the 
pandemic has been—poses the kind of grave danger that justifies the federal government trampling on sovereign state 
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private medical decisions of millions of Americans.  Such action challenges traditional notions of 

federalism, as discussed above.  “The independent power of the States [] serves as a check on the 

power of the Federal Government: by denying any one government complete jurisdiction over all 

the concerns of public life, federalism protects the liberty of the individual from arbitrary power.” 

NFIB, 567 U.S. at 536 (quoting Bond v. United States, 564 U.S. 211, 222 (2011)).  This is 

especially true, since “a healthy balance of power between the States and the Federal Government 

will reduce the risk of tyranny and abuse from either front.”  Gregory v. Ashcroft, 501 U.S. 452, 

458 (1991). 

3. In the absence of a clear indication that Congress intended 
for CMS to invoke such significant authority, the Court 
will not infer congressional intent. 
 

Third, “[w]here an administrative interpretation of a statute invokes the outer limits of 

Congress’ power,” Congress must provide “a clear indication that [it] intended that result.”  Solid 

Waste, 531 U.S. at 172.  This “requirement” stems from the “prudential desire not to needlessly 

reach constitutional issues.”8  Id.  And this requirement is “heightened” here since CMS’s claim 

“alters the federal-state framework by permitting federal encroachment upon a traditional state 

power.”  Id.  Whether Congress itself could impose the vaccination requirement is a tough 

question, cf. BST Holdings, 17 F.4th at ---, 2021 WL 5279381, at *7 (Duncan, J., concurring), one 

that CMS would force to its crisis.  But even if Congress has the power to mandate the vaccine 

 
rights.  Regardless, disrupting this balance of power must have been expressly authorized by Congress, and as 
discussed, Congress has not.   
 
8 A court—especially a district court—should be reluctant to opine on an unsettled constitutional issue when the court 
can resolve a case on an alternative ground.  See Xiong v. Lynch, 836 F.3d 948, 950 (8th Cir. 2016) (quoting Lyng v. 
Nw. Indian Cemetery Protective Ass’n, 485 U.S. 439, 445, 108 (1988)) (“A fundamental and longstanding principle 
of judicial restraint requires that courts avoid reaching constitutional questions in advance of the necessity of deciding 
them.”).  And, at the very least, the Court should “pause to consider the implications of the [State’s] arguments” when 
confronted with such new conceptions of federal power.  Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 550 
(2012) (quoting Lopez,115 S. Ct. at 1624).   
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and the authority to delegate such a mandate to CMS—topics on which the Court does not opine 

today—the lack of congressional intent for this monumental policy decision speaks volumes.   

In conclusion, even if Congress’s statutory language was susceptible to CMS’s exceedingly 

broad reading—which it is most likely not—Congress did not clearly authorize CMS to enact the 

this politically and economically vast, federalism-altering, and boundary-pushing mandate, which 

Supreme Court precedent requires. 

ii. CMS improperly bypassed notice and comment requirements. 
 

Even if CMS has the authority to implement the vaccine mandate—which the Court finds 

is unlikely, as discussed above—the mandate is likely an unlawful promulgation of regulations.  

Both the Administrative Procedure Act (“APA”) and the Social Security Act ordinarily require 

notice and a comment period before a rule like this one takes effect.9  5 U.S.C. § 553; 42 U.S.C. 

§ 1395hh(b)(1).  Failure to allow notice and comment, where required, is grounds for invalidating 

the rule.  Iowa League of Cities v. EPA, 711 F.3d 844, 876 (8th Cir. 2013) (vacating a rule based 

on an administrative agency’s failure to abide by the APA’s notice and comment procedure).  The 

notice and comment requirements do not apply if “good cause” establishes that they “are 

impracticable, unnecessary, or contrary to the public interest” under the circumstances.  5 U.S.C. 

§ 553(b)(B).  The exception is read narrowly and only used in “rare” circumstances.  Nw. Airlines, 

Inc. v. Goldschmidt, 645 F.2d 1309, 1321 (8th Cir. 1981) (noting that the good cause exception 

should be “narrowly construed and only reluctantly countenanced”); Nat. Res. Def. Council, Inc. 

v. EPA, 683 F.2d 752, 764 (3d Cir. 1982) (noting “circumstances justifying reliance on [the good 

cause] exception are indeed rare and will be accepted only after the court has examined closely 

proffered rationales justifying the elimination of public procedures” (internal quotations omitted)). 

 
9 The parties do not dispute that the notice and comment requirements applied to the mandate.  86 Fed. Reg. at 61,583.  
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CMS concedes it did not follow these requirements but attempts to justify its omission 

under the “good cause” exception.  86 Fed. Reg. at 61,583.  Here, Plaintiffs are likely to succeed 

in their argument that CMS unlawfully bypassed the APA’s notice and comment requirements. 

1. CMS’s own delay undermines its “emergency” 
justification for bypassing notice and comment 
requirements.   

 
Use of the “good cause” exception is “limited to emergency situations” and is “necessarily 

fact-or context-dependent.”  Thrift Depositors of Am., Inc. v. Off. of Thrift Supervision, 862 F. 

Supp. 586, 591 (D.D.C. 1994).  Here, CMS’s delay in requiring mandatory vaccination undermines 

its contention that COVID is an emergency such that it has the “good cause” necessary to dispense 

with notice and comment requirements.  In justifying the good cause exception, CMS stated that 

“[t]he data showing the vital importance of vaccination” indicates that it “cannot delay taking this 

action” to protect peoples’ health and safety.  86 Fed. Reg. at 61,583.  Yet, CMS’s good cause 

claim is undermined by its own delay in promulgating the mandate.  See United States v. Brewer, 

766 F.3d 884, 890 (8th Cir. 2014) (“[C]oncern for public safety further is undermined by [the 

Attorney General’s] own seven-month delay in promulgating the Interim Rule.”); Chamber of 

Com. v. United States Dep’t of Homeland Sec., 504 F. Supp. 3d 1077, 1089 (N.D. Cal. 2020) 

(finding an agency’s six-month delay in promulgating rules relating to COVID precluded 

presumption of urgency); Nat. Res. Def. Council v. Nat’l Highway Traffic Safety Admin., 894 F.3d 

95, 115 (2nd Cir. 2018) (“Good cause cannot arise as a result of the agency’s own delay, because 

otherwise, an agency unwilling to provide notice or an opportunity to comment could simply wait 

until the eve of a statutory, judicial, or administrative deadline, then raise up the ‘good cause’ 

banner and promulgate rules without following APA procedures.” (internal quotations and 
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alterations omitted)).  The CMS mandate was announced nearly two months10 before the agency 

released it, and the mandate itself prominently features yet another one-month delay.  Moreover, 

two vaccines were authorized under Emergency Use Authorization (“EUA”)11 more than ten 

months before the CMS mandate took effect, and one vaccine was fully licensed by the FDA well 

over two months before.12  It is also worth mentioning that since the onset of COVID, CMS has 

issued five IFC mandates, such as the one here; the most recent on May 13, 2021.  86 Fed. Reg. at 

61,561.  One could query how an “emergency” could prompt such a slow response; such delay 

hardly suggests a situation so dire that CMS may dispense with notice and comment requirements13 

and the important purposes they serve.   

The COVID pandemic is an event beyond CMS’s control, yet it was completely within its 

control to act earlier than it did.  See 86 Fed. Reg. at 61,583 (“CMS initially chose, among other 

actions, to encourage rather than mandate vaccination[.]”); see id. (explaining CMS had authority 

to impose vaccination requirements even when the only vaccines available were those authorized 

under EUAs in December 2020).  The mere desire or need to have the mandate does not suffice 

for good cause. Nat’l Ass’n of Farmworkers Orgs. v. Marshall, 628 F.2d 604, 621 (D.C. Cir. 1980) 

(“[G]ood cause to suspend notice and comment must be supported by more than the bare need to 

have regulations.”); United States v. Cain, 583 F.3d 408, 421 (6th Cir. 2009) (“A desire to provide 

 
10 On September 9, 2021, the President announced his intention to promulgate federal vaccinate mandates, including 
the CMS vaccine mandate challenged here. 
 
11 The FDA issued vaccines under Emergency Use Authorization (“EUA”) for two COVID vaccines on December 
11, 2020 and December 18, 2020.  According to CMS, the agency could have imposed a vaccine requirement, even 
when the only vaccines available are those authorized under EUAs.  See 86 Fed. Reg. at 61,583.  
 
12 On August 23, 2021, the FDA licensed the first COVID vaccine.   
 
13 The Court also takes note that CMS reviewed several communications from stakeholders in favor of the mandate.  
Thus, CMS apparently found it quite possible to consult with the interested parties it selected.  See, e.g., 86 Fed. Reg. 
at 61,565. 
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immediate guidance, without more, does not suffice for good cause.”).  And good cause is not 

automatically created based on an agency’s conclusion that bypassing the notice and comment 

requirements is necessary to protect public safety.14  See Brewer, 766 F.3d at 889 (finding agency’s 

stated reason of “protecting the public safety” was insufficient to waive notice and comment 

requirement); Sorenson Commc’ns Inc. v. FCC, 755 F.3d 702, 706 (D.C. Cir. 2014) (“To accord 

deference to an agency’s invocation of good cause would be to run afoul of congressional intent.”).  

COVID cannot be a compelling justification forever, Does 1-3 v. Mills, --- S. Ct. ---, 2021 WL 

5027177, at *3 (U.S. Oct. 29, 2021) (Gorsuch, J., dissenting), and CMS’s evidence shows COVID 

no longer poses the dire emergency it once did.  See, e.g., 86 Fed. Reg. at 61,583 (noting “newly 

reported COVID-19 cases, hospitalizations, and deaths have begun to trend downward at a national 

level”).  Notably, today, there are three widely distributed vaccines.  Additionally, there are several 

therapeutics and treatments, and as CMS states, more are on the horizon.  See, e.g., id. at 61,609.  

Thus, CMS’s purported “emergency”15—one that the entire globe has now endured for nearly two 

years, and to which CMS itself demonstrated ease in responding to—is unavailing.  United States 

v. Reynolds, 710 F.3d 498, 512–13 (3rd Cir. 2013) (“Most, if not all, laws passed . . . are designed 

to eliminate some real or perceived harm. If the mere assertion that such harm will continue while 

 
14 Other circuits, like the Eighth, have held that protecting the public, without more, is insufficient to waive procedural 
requirements.  United States v. Reynolds, 710 F.3d 498, 509 (3rd Cir. 2013); United States v. Johnson, 632 F.3d 912, 
928 (5th Cir. 2011); United States v. Valverde, 628 F.3d 1159, 1168 (9th Cir. 2010); United States v. Cain, 583 F.3d 
408, 421–24 (6th Cir. 2009). 
 
15 CMS also asserted that there is an “emergency” now (such that CMS must immediately implement the mandate) 
because “the 2021–2022 influenza season” will soon begin.  86 Fed. Reg. at 61,584. CMS offered this justification 
while simultaneously admitting that “the intensity of the upcoming 2021-2022 influenza season cannot be predicted” 
and that “influenza activity during the 2020-2021 season was low throughout the U.S.”  Id.  For a “risk of future harm” 
to “justify a finding of good cause,” the “risk must be more substantial than a mere possibility.”  Brewer, 766 F.3d at 
890.  Thus, CMS did not find a concrete “threat” to remedy but rather speculated as to a mere possibility of harm, and 
there is a “difference between addressing present legal uncertainty and addressing the possibility of future legal 
uncertainty.”  Id.  Notably, CMS did not mandate flu vaccines, despite mentioning that the flu has been daunting the 
healthcare system, that recent studies show approximately half of healthcare workers refuse the flu vaccine, id. at 
61,568, and that CMS has evidence that influenza vaccination of health care staff is directly associated with declines 
in nosocomial influenza in hospitalized patients and nursing home residents.  Id. at 61,557. 
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an agency gives notice and receives comments were enough to establish good cause, then notice 

and comment would always have to give way.”). 

2. CMS failed to meet its “good cause” burden, especially in 
light of the unprecedented, controversial, and health-
related nature of the mandate.  
 

CMS also failed to meet its burden based on the unprecedented, controversial, and health-

related nature of the mandate.  Alcaraz v. Block, 746 F.2d 593, 612 (9th Cir. 1984) (holding that 

the inquiry into an agency invoking “good cause proceeds case-by-case, sensitive to the totality of 

the factors at play”).  CMS had the burden “to establish that notice and comment need not be 

provided.”  Nat. Res. Def. Council, 894 F.3d at 113–14.  In a situation like here, where there is 

significant and known opposition to the mandate, “good cause” is even more important than usual.  

See, e.g., Asbestos Information Ass’n of N. Am. v. Occupational Safety & Health Admin., 727 F.2d 

415, 426 (5th Cir. 1984) (explaining that rules “may be more uncritically accepted after public 

scrutiny, through notice-and-comment rulemaking, especially when the conclusions it suggests are 

controversial”).  The fact that this mandate effects issues relating to health16 increases the 

importance even further.  See Nat’l Ass’n of Farmworkers, 628 F.2d at 621 (“Especially in the 

context of health risks, notice and comment procedures assure the dialogue necessary to the 

creation of reasonable rules.”); Cmty. Nutrition Inst. v. Butz, 420 F. Supp. 751, 754 (D.D.C. 1976) 

(noting that “when a health-related standard such as this is involved, the good cause exemption 

may not be used to circumvent the legal requirements designed to protect the public”).  

Accordingly, CMS’s argument that undertaking normal notice and comment requirements would 

be “contrary to the public interest” based on delaying the mandate, id. at 61,586, is unavailing in 

light of the circumstances.  Alcaraz, 746 F.2d at 612.  Rather, these requirements “serve the public 

 
16 CMS acknowledges that “[s]erious adverse reactions [] have been reported following COVID-19 vaccines.”  86 
Fed. Reg. at 61,565. 
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interest by providing a forum for the robust debate of competing and frequently complicated policy 

considerations having far-reaching implications and, in so doing, foster reasoned decision 

making.”  Id.  They are far from “mere formalities.”  Id.   

Moreover, the failure to take and respond to comments feeds into the very vaccine 

hesitancy CMS acknowledges is so daunting.  86 Fed. Reg. at 61,559, 61,568.  Besides fostering 

reasoned decision making, notice and comment “provide a ‘surrogate political process’ that takes 

some of the sting out of the inherently undemocratic and unaccountable rulemaking process.” 

Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1929 n.13 (Thomas, J., 

dissenting).  Requiring already hesitant individuals to get the vaccine—without giving them an 

opportunity to be heard—undermines the democratic process that the APA’s procedural safeguards 

are intended to protect and exacerbates the underlying hesitancy problem.  Batterton v. 

Marshall, 648 F.2d 694, 703 (D.C. Cir. 1980) (according notice and comment great importance 

because it “reintroduce[s] public participation and fairness to affected parties after governmental 

authority has been delegated to unrepresentative agencies”).  Far from being “good cause” for 

circumventing the normal rulemaking requirements, the unprecedented and controversial mandate 

affecting personal health constitutes a compelling reason to utilize those procedures, and CMS 

failed to provide the good cause necessary to overcome these factors.  

In conclusion, because CMS’s “emergency” does not justify use of the “good cause” 

exception, see Thrift, 862 F. Supp. at 591, and the unprecedented, controversial, and health-related 

mandate requires more good cause than CMS provided, Alcaraz, 746 F.2d at 612, Plaintiffs are 

likely to succeed in establishing that CMS improperly invoked the 5 U.S.C. § 553(b)(B) “good 

cause” exception.    
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iii. The mandate is arbitrary and capricious.  

Finally, Plaintiffs are likely to succeed in establishing that the CMS vaccine mandate is 

arbitrary or capricious.  Under the APA, a court must “hold unlawful and set aside agency action” 

that is “arbitrary” or “capricious.”  5 U.S.C. § 706(2)(A).  The APA’s arbitrary-and-capricious 

standard requires that agency action be reasonable and reasonably explained.  Fed. Commc’ns 

Comm’n v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 (2021) (“A court simply ensures that 

the agency has acted within a zone of reasonableness and, in particular, has reasonably considered 

the relevant issues and reasonably explained the decision.”).  Under this “narrow” and deferential 

standard of review, a court may not substitute its own policy judgment for that of the agency.  Id.  

Rather, the court must ensure there is a “rational connection between the facts found and the choice 

made.”  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 

(1983). 

1. The mandate is arbitrary and capricious because the 
record is devoid of evidence regarding the covered 
healthcare facilities. 
 

CMS lacks evidence showing that vaccination status has a direct impact on spreading 

COVID in the mandate’s covered healthcare facilities.  CMS acknowledges its lack of 

“comprehensive data” on this matter but attempts to “extrapolate” the abundant data that it does 

have on Long Term Care Facilities (“LTCs”), generally referred to as nursing homes, to the other 

dozen-plus Medicare and Medicaid facilities covered by the mandate.  86 Fed. Reg. at 61,585.  

However, CMS’s path of analysis appears misguided and the inferences it produced are 

questionable.  State Farm, 463 U.S. at 43 (finding that in an arbitrary and capricious challenge, 

the court will “uphold a decision of less than ideal clarity if the agency’s path may reasonably be 

discerned”).  As CMS’s own record shows, COVID disproportionally devastates LTC facilities.  
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Residents of LTC facilities—who make up less than 1-percent of the U.S. population—accounted 

for more than 35-percent of all COVID deaths during the first twelve months of the pandemic.  86 

Fed. Reg. at 61,566.  Equally staggering is that “[o]f the approximately 656,000 Americans 

estimated to have died from COVID through September 10, 2021, 30-percent are estimated to have 

died during or after an LTC facility stay.”  Id. at 61,601.  Thus, CMS’s decision to extrapolate 

LTC data to justify its lack of data regarding the other fourteen facilities covered is likely not 

reasonable.  Michigan v. EPA, 576 U.S. 743, 750 (2015) (requiring agencies to engage in “reasoned 

decision making”); Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 220 (2016) (“[A]n agency 

must give adequate reasons for its decisions.”).  While a wide-sweeping mandate might make sense 

in the context of LTCs, based on CMS’s evidence, CMS presents no similar evidence for imposing 

a broad-sweeping mandate on the other fourteen covered facilities.  Camp v. Pitts, 411 U.S. 138, 

143 (1973) (“If [a] finding is not sustainable on the administrative record made, then the [agency’s] 

decision must be vacated[.]”).  Although the Court appreciates its deferential review, the Court’s 

duty is not to “rubber-stamp” administrative decisions devoid of reasonableness.  Alaska Oil and 

Gas Ass’n v. Jewell, 815 F.3d 544 (9th Cir. 2016) (“A court must not substitute its judgment for 

that of the agency, but also must not “rubber-stamp” administrative decisions.”).  

In general, the overwhelming lack of evidence likely shows CMS had insufficient evidence 

to mandate vaccination on the wide range of facilities that it did.  Looking even beyond the 

evidence deficiencies relating to the specific facilities covered, the lack of data regarding 

vaccination status and transmissibility—in general—is concerning.  Indeed, CMS states that “the 

effectiveness of the vaccine[s] to prevent disease transmission by those vaccinated [is] not 
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currently known.”17  86 Fed. Reg. at 61,615.18  CMS also admits that the continued efficacy of the 

vaccine is uncertain.  See, e.g., id. at 61,612 (“[M]ajor uncertainties remain as to the future course 

of the pandemic, including but not limited to vaccine effectiveness in preventing ‘breakthrough’ 

disease transmission from those vaccinated, [and] the long-term effectiveness of vaccination[.]”).  

No one questions that protecting patients and healthcare workers from contracting COVID is a 

laudable objective.  But the Court cannot, in good faith, allow CMS to enact an unprecedented 

mandate that lacks a “rational connection between the facts found and the choice made.”  State 

Farm, 463 U.S. at 43; see also Sierra Club v. Mainella, 459 F. Supp. 2d 76, 90 (D.D.C. 2006) 

(“Under the APA . . . the function of the district court is to determine whether or not as a matter 

of law the evidence in the administrative record permitted the agency to make the decision it did.”).  

The reasoned explanation and evidentiary requirement “of administrative law, after all, is meant 

to ensure that agencies offer genuine justifications for important decisions, reasons that can be 

scrutinized by courts and the interested public.”  Dep’t of Com. v. New York, 139 S. Ct. 2551, 2575 

(2019).  If judicial review is to be more than an “empty ritual,” the Court here must demand 

something more than the explanation offered for the action taken by CMS here. Id. 

2. The mandate is arbitrary and capricious because CMS 
improperly rejected alternatives to the mandate. 
 

CMS failed to consider or rejected obvious alternatives to a vaccine mandate without 

evidence.  For example, CMS rejected daily or weekly testing—an option that even OSHA 

approved in its ETS—without citing any evidence for such a conclusion.  86 Fed. Reg. at 61,614.  

 
17 “As explained in various places within this RIA and the preamble as a whole, there are major uncertainties as to the 
effects of current variants of SARS-CoV-2 on future infection rates, medical costs, and prevention of major illness or 
mortality. For example, the duration of vaccine effectiveness in preventing COVID-19, reducing disease severity, 
reducing the risk of death, and the effectiveness of the vaccine to prevent disease transmission by those vaccinated are 
not currently known.”  86 Fed. Reg. at 61,615. 
 
18 Also, CMS has no data showing forced vaccinations in the healthcare industry has stopped the spread of COVID in 
hospitals.  
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Rather, it assured that it “reviewed scientific evidence on testing” but “found that vaccination is a 

more effective infection control measure.”  Id. at 61,614.  As discussed elsewhere, this conclusion 

comes despite its admission that it lacks solid evidence19 regarding transmissibility of COVID by 

the vaccinated.  Id. at 61,615, 61,612.  Although it is not the Courts duty to ask whether CMS’s 

decision was “the best one possible” or even whether there were “better [] alternatives,” Federal 

Energy Regulatory Commission v. Electric Power Supply Ass’n, 136 S. Ct. 760, 782 (2016), the 

Court must ensure there exists a “rational connection between the facts found and the choice 

made.”  State Farm, 463 U.S. at 43.  

As another example, CMS rejected20 mandate alternatives in those with natural immunity 

by a previous coronavirus infection.  86 Fed. Reg. at 61,614 (noting “many uncertainties” about 

the immunity in those previously infected “compared to people who are vaccinated”).  But, 

elsewhere, it plainly contradicts itself regarding the value of natural immunity.  Id. at 61,604 

(“[A]bout 100,000 a day have recovered from infection . . . . These changes reduce the risk to both 

health care staff and patients substantially, likely by about 20 million persons a month who are no 

longer sources of future infections.”) (emphasis added).  Such contradictions are tell-tale signs of 

unlawful agency actions.  See State Farm, 463 U.S. at 43 (finding agency action arbitrary and 

capricious if the agency explained its decision in a way that “runs counter to the evidence before 

the agency”); see also Bethesda Health, Inc. v. Azar, 389 F. Supp. 3d 32, 41 (D.D.C. 2019) (setting 

aside as arbitrary and capricious agency action that contradicts its own regulations). 

 

 
19 Far from being reasonable to prohibit alternatives to vaccination, this constitutes a compelling reason to utilize, 
rather than reject, other alternatives before subjecting the public to a never-before CMS vaccine mandate. 
 
20 CMS also rejected natural immunity, despite an intense public debate and a trove of scientific data on the strength 
and durability of natural immunity from COVID-19—alone and compared to vaccine-induced immunity.  State Farm, 
463 U.S. at 43 (noting “the agency must examine the relevant data”). 
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3. The mandate is arbitrary and capricious because of its 
broad scope. 

 
The broad scope of healthcare facilities covered by the mandate renders it arbitrary.  The 

mandate applies equally to the varying healthcare facility types it covers, such as Psychiatric 

Residential Treatment Facilities (“PRTFs”) for individuals under age twenty-one, see 86 Fed. Reg. 

at 61,576, and LTCs, see id. at 61,575.  But, at the same time, CMS acknowledges that the risk of 

COVID to those in the former age group is markedly smaller.  See, e.g., id. at 61,610 n.247 

(recognizing that “risk of death from infection from an unvaccinated 75-to 84-year-old person is 

320 times more likely than the risk for an 18- to 29-years old person”); id. at 61,601 (“Among 

those infected, the death rate for older adults age 65 or higher was hundreds of time higher than 

for those in their 20s during 2020.”); id. at 61,566 (noting those aged 65 years and older account 

for more than 80-percent of U.S. COVID-19 related deaths).  What is more, besides applying to 

all facilities equally, the mandate applies to all facilities’ staff equally, “regardless of . . . patient 

contact.”  Id. at 61,570 (emphasis added).  The mandate goes so far as to cover a third-party 

vendor’s “crew working on a construction project” whose members use the same bathrooms 

“during their breaks.”  Id. at 61,571.  CMS provides no reasoned21 explanation for this overbroad 

approach, and it further belies its asserted interest in protecting patients from COVID.22  Cty. of 

Los Angeles v. Shalala, 192 F.3d 1005, 1021 (D.C. Cir. 1999) (“Where the agency has failed to 

provide a reasoned explanation, or where the record belies the agency’s conclusion, [the court] 

must undo its action.”). 

 
21 As explained in infra note 24, upping vaccination nation-wide is not a “reasonable” reason for CMS to enact its 
mandate because the agency’s powers are limited to Medicare and Medicare—not federalizing healthcare and reaching 
the general public.  Rather, the overbroad approach indicates the pretextual nature of this mandate.    
 
22 The Court also notes that recently, on November 12, 2021, CMS itself revised its pandemic guidance for nursing 
home visitation, specifically opening facility visitation “for all residents at all times” by family and friends who are 
not required to be vaccinated.  This also belies CMS’s asserted interest in protecting patients from COVID, and 
instead, shows that the mandate’s overbreadth is to increase the national vaccination rate by any means necessary.  
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4. The mandate is arbitrary and capricious due to CMS’s 
sudden change in course.  
 

CMS failed to adequately explain its contradiction to its long-standing practice of 

encouraging rather than forcing—by governmental mandate—vaccination.  For years, CMS has 

promulgated regulations setting the conditions for Medicare and Medicaid participation; never has 

it required any vaccine for covered facilities’ employees—despite concerns over other illnesses 

and their corresponding low vaccination rates.23  As recent as this May, CMS adopted an IFC 

requiring education on COVID vaccines but again decided against forced vaccination.   

It is generally “arbitrary or capricious” to depart from a prior policy sub silentio; when 

agencies contradict a prior policy, they must show “good reasons for the new policy.”  FCC v. Fox 

Television Stations, Inc., 556 U.S. 502, 515 (2009); accord EPA v. EME Homer City Generation, 

L.P., 572 U.S. 489, 510 (2014) (holding that agency “retained discretion to alter its course [under 

a regulation] provided it gave a reasonable explanation for doing so”).  Here, CMS’s purported 

reason for changing its policy is to force those unwilling or hesitant to receive the vaccine into 

receiving it, all under the guise of protecting recipients of Medicare and Medicaid.  See 86 Fed. 

Reg. at 61,583 (noting “CMS initially chose . . . to encourage rather than mandate vaccination” 

but “vaccine uptake among health care staff [was not] as robust as hoped for”); id. at 61,569 (noting 

that despite healthcare worker hesitation about the vaccine, “mandates have already been 

successfully initiated in a variety of health care settings, systems, and states”); id. at 61,560 (noting 

it was “compelled to require staff vaccinations for COVID-19” given its “responsibility to protect 

the health and safety of individuals . . . receiving care and services from for Medicare- and 

 
23 In the Mandate, CMS discusses how influenza is a major problem plaguing the healthcare industry.  Nonetheless, 
CMS states that half of healthcare workers resist the seasonal influenza vaccine nationwide, 86 Fed. Reg. at 61,568, 
but that it continues to “recommend” influenza vaccination rather than mandate it.  Id.  Even though CMS has evidence 
that influenza vaccination of health care staff is associated with declines in nosocomial influenza in hospitalized 
patients and nursing home residents.  Id. at 61,557. 
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Medicaid-certified providers and suppliers”).  But even if forcing the administration of a specific 

vaccine, into the otherwise unwilling, in an effort to protect the recipients of these programs could 

be a reasonable explanation to justify the extraordinary action—action that long has been the 

province of the states, see Zucht, 260 U.S. at 176 (noting that precedent had long “settled that it is 

within the police power of a state to provide for compulsory vaccination”); Jacobson v. 

Massachusetts, 197 U.S. 11, 25–26 (1905) (similar)—CMS has not shown that it is reasonable in 

this instance.24  Rather, it specifically notes that the vaccines’ effectiveness to prevent disease 

transmission by those vaccinated is not currently known.  86 Fed. Reg. at 61,615 (noting “the 

duration of vaccine effectiveness in preventing COVID-19, reducing disease severity, reducing the 

risk of death, and the effectiveness of the vaccine to prevent disease transmission by those 

vaccinated are not currently known”).  

5. The mandate is arbitrary and capricious because CMS 
failed to consider or properly weigh necessary reliance 
interests. 

 
Because CMS changed course, it was required to “be cognizant that longstanding policies 

may have ‘engendered serious reliance interests that must be taken into account.’”  Fox Television, 

 
24 The inadequacy of the explanation for the reversal is especially true since Plaintiffs will likely succeed in 
demonstrating it is a pretextual rationale.  See Dep’t of Com. v. New York, 139 S. Ct. 2551, 2575–76 (2019); id. at 
2583 (Thomas, J., concurring in part and dissenting in part) (noting Court “opened a Pandora’s box of pretext-based 
challenges in administrative law”); id. at 2597 (Alito, J., concurring in part and dissenting in part).  While a court may 
not set aside an agency’s policymaking decision “solely because it might have been influenced by political 
considerations or prompted by an Administration’s priorities,” Department of Commerce, 139 S. Ct. at 2573, an 
agency’s change in course “cannot be solely a matter of political winds and currents.”  North Carolina Growers’ 
Association, Inc. v. United Farm Workers, 702 F.3d 755, 772 (4th Cir. 2012) (Wilkinson, J., concurring).  Plaintiffs 
have demonstrated that they could likely show pretext.  See, e.g., Doc. [9] at 4 (citing Joseph Biden, Remarks at the 
White House (Sept. 9, 2021), https://www.whitehouse.gov/briefing-room/speeches-remarks/2021/09/09/remarks-by-
president-biden-on-fighting-the-covid-19-pandemic-3/ (decrying “nearly 80 million Americans who have failed to get 
the shot” while announcing “a new plan to require more Americans to be vaccinated” and explaining that “[i]f you’re 
seeking care at a health facility, you should be able to know that the people treating you are vaccinated.  Simple.  
Straightforward.  Period.”); see also 86 Fed. Reg. at 61,601 (“the protective scope of this rule is far broader than the 
health care staff that it directly affects”); see also id. at 61,612 (“Staff vaccination will also provide significant 
community benefits when staff are not at work.”).  The Court “cannot ignore the disconnect between the decision 
made and the explanation given.”  Dep’t of Com., 139 S. Ct. at 2575.  
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556 U.S. at 515.  Ignoring reliance interests is necessarily arbitrary and capricious.  Id.  Yet, it 

appears this is what CMS did.  An agency is required to assess whether there were reliance 

interests, determine whether they were significant, and weigh any such interests against competing 

policy concerns. Regents, 140 S. Ct. at 1915.   

In concluding that the mandate’s benefits outweigh the risks to the healthcare industry, 

CMS did not properly consider all necessary reliance interests of facilities, healthcare workers, 

and patients.  86 Fed. Reg. at 61,607–10.  CMS looked only at evidence from interested parties in 

favor of the mandate, while completely ignoring evidence from interested parties in opposition. 

Consumers Union of U. S., Inc. v. Consumer Prod. Safety Comm’n, 491 F.2d 810, 812 (2d Cir. 

1974) (noting agency “must not ignore evidence placed before it by interested parties”).  In fact, 

CMS foreclosed these parties’ ability to provide information regarding the mandate’s effects on 

the healthcare industry, while simultaneously dismissing those concerns based on “insufficient 

evidence.”  86 Fed. Reg. at 61,569.   But facts do not cease to exist simply because they are ignored, 

and “[s]tating that a factor was considered25 is not a substitute for considering it.”  Texas v. Biden, 

10 F.4th 538, 556 (5th Cir. 2021) (internal quotations and alterations omitted); Sierra Club, 459 

F. Supp. 2d at 100 (“Merely describing an impact and stating a conclusion of non-impairment is 

insufficient[.]”); Gresham v. Azar, 363 F. Supp. 3d 165, 177 (D.D.C. 2019) (“The bottom line: the 

Secretary did no more than acknowledge—in a conclusory manner, no less—that commenters 

forecast a loss in Medicaid coverage.”).  Had CMS followed the proper procedural requirements, 

 
25 Several times throughout the mandate, CMS acknowledges the countervailing effect it will have on the healthcare 
industry.  See, e.g., 86 Fed. Reg. at 61,607 (“currently there are endemic staff shortages for almost all categories of 
employees at almost all kinds of health care providers and supplier and these may be made worse if any substantial 
number of unvaccinated employees leave health care employment altogether”); id. at 61,567 (“and the urgent need to 
address COVID-related staffing shortages that are disrupting patient access to care, provides strong justification as to 
the need to issue this IFC requiring staff vaccination for most provider and supplier types over which we have 
authority.”).  Yet, despite these acknowledged concerns about intensifying an already-existing healthcare crisis, CMS 
decided to move forward anyway, without properly considering the totality of interests affected by the mandate, such 
as rural hospitals.  
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States, healthcare providers, and healthcare workers would have submitted critical information to 

CMS—instead of to the Courts26—showing that the mandate portends a disaster for the healthcare 

industry, particularly in rural communities.  Azar v. Allina Health Servs., 139 S. Ct. 1804, 1816, 

(2019) (requiring HHS to undertake notice-and-comment rulemaking, in part, because it 

“neglected to acknowledge the potential countervailing benefits”); Time Warner Cable Inc. v. 

FCC, 729 F.3d 137, 168 (2nd Cir. 2013) (explaining APA policies are “to ensure the agency has 

all pertinent information before it when making a decision”).  By dispensing with those 

requirements, CMS ignored evidence showing that the mandate threatens devastating 

consequences to healthcare providers, staff, and patients throughout the nation.  

Even if CMS did properly consider these reliance issues—which this Court finds it most 

likely did not—the scant evidence of record shows CMS was unable to adequately balance these 

reliance interests because it placed a rock on one side of the scale and a feather on the other.  

Regents, 140 S. Ct. at 1914 (failing to weigh reliance interests against competing policy concerns 

is arbitrary and capricious).  And as already explained, these evidence deficiencies are solely a 

product of its own doing.  So, either CMS entirely failed to consider an important aspect of the 

problem or failed to weigh the interests properly; regardless, either way the pendulum swings, 

CMS’s actions, or rather, inaction, violates basic tenants of administrative law.  Id.; State Farm, 

463 U.S. at 43 (noting that “entirely fail[ing] to consider an important aspect of the problem” is 

 
26 It is not the job of this Court to collect evidence and opposition from affected parties; rather, this is the role, actually 
a duty, of CMS when promulgating a rule.  See District of Colombia v. United States Dep’t of Agriculture, 496 F. 
Supp. 3d 213, 228 (D.D.C. 2020) (emphasizing that one purpose of notice and comment rulemaking is to “give affected 
parties an opportunity to develop evidence in the record to support their objections to the rule and thereby enhance the 
quality of judicial review”); Hoctor v. U.S. Dept. of Agriculture, 82 F.3d 165, 167 (7th Cir. 1996) (“Notice and 
comment rulemaking . . . facilitates the marshaling of opposition to a proposed rule, and may result in the creation of 
a very long record that may in turn provide a basis for a judicial challenge to the rule if the agency decides to 
promulgate it.”).  
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arbitrary and capricious); Michigan, 576 U.S. at 750–52 (noting “agency action is lawful only if it 

rests on a consideration of the relevant factors” and “important aspects of the problem”). 

In conclusion, Plaintiffs likely can show the CMS mandate is arbitrary and capricious 

because the evidence does not show a rational connection to support implementing the vaccine 

mandate, the mandate’s broad scope, the unreasonable rejection of alternatives to vaccination, 

CMS’s inadequate explanation for its change in course, and its failure to consider or properly 

weigh reliance interests.  

Accordingly, Plaintiffs’ challenges to the mandate show a great likelihood of success on 

the merits, and this fact weighs critically in favor of a preliminary injunction.  Home Instead, 721 

F.3d at 497 (“While no single factor is determinative, the probability of success factor is the most 

significant.” (internal quotations and citations omitted)). 

b. Plaintiffs demonstrate irreparable harm. 

The Court must next determine whether Plaintiffs have shown that they are “likely to suffer 

irreparable harm in the absence of preliminary relief.”  Benisek v. Lamone, 138 S. Ct. 1942, 1944 

(2018) (quoting Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008)).  Plaintiffs must 

show more than a mere “possibility,” but they need not show a certainty; rather, they need to 

demonstrate “irreparable injury is likely in the absence of an injunction.”  Winter, 555 U.S. at 22.  

Plaintiffs have done so here.   

The Plaintiff States bring their claims in a number of capacities: sovereign, quasi-

sovereign/parens patriae, and proprietary.  See, e.g., Doc. [1] ¶¶ 5, 7, 9.  Through their various 

interests, they have shown irreparable injury is more than likely in the absence of an injunction.  
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First, Plaintiffs sovereign interests27 are likely to suffer irreparable harm without a 

preliminary injunction because they will be unable to enforce their duly enacted laws surrounding 

vaccination mandates and providing proof of vaccination.  See, e.g., Mo. Rev. Stat § 67.265; 2021 

Alaska Sess. Laws ch. 2, § 17; Ark. Code § 20-7-143; see also, e.g., Ark. Code § 11-5-118.  The 

mandate notes that it “preempts inconsistent State and local laws as applied to Medicare- and 

Medicaid-certified providers and suppliers.”  86 Fed. Reg. at 61,568.  Generally, this preemption 

would be unremarkable.  See U.S. Const. art. VI, § 2.  But, as here, where CMS likely did not 

lawfully enact its mandate, Plaintiffs are harmed because they cannot enforce their duly enacted 

laws and no lawfully enacted regulation preempts them.  The injury that results when a state cannot 

enforce “statutes enacted by representatives of its people” is irreparable.  Maryland v. King, 567 

U.S. 1301, 1303 (2012) (Roberts, C.J., in chambers) (quoting New Motor Vehicle Bd. of Cal. v. 

Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977) (Rehnquist, J., in chambers)); accord Org. for 

Black Struggle v. Ashcroft, 978 F.3d 603, 609 (8th Cir. 2020) (“Prohibiting the State from 

enforcing a statute properly passed . . . would irreparably harm the State.”). 

Second, Plaintiffs quasi-sovereign interests are likely to suffer irreparable harm without a 

preliminary injunction.  Unlike the harm Plaintiffs likely would face to their sovereign interests—

which though significant, is more abstract—the harm Plaintiffs likely would face to their quasi-

sovereign interests would be observable and appreciable.  Indeed, the likely harm would be harm 

in the colloquial sense—pain, suffering, distress.  Plaintiffs have a quasi-sovereign interest “in the 

health and well-being—both physical and economic—of [their] residents, Alfred L. Snapp & Son, 

Inc. v. Puerto Rico, 458 U.S. 592, 607 (1982), and Plaintiffs have put forth evidence that this 

mandate would have a detrimental effect on the health and well-bring of their citizens.   

 
27 The States also have an interest in seeing their constitutionally reserved police power over public health policy 
defended from federal overreach, as discussed in depth in section II.B.a.i.2. 

Case: 4:21-cv-01329-MTS   Doc. #:  28   Filed: 11/29/21   Page: 24 of 32 PageID #: 473

COVID-19 Challenges for
Employers:

Page 58 of 619



25 
 

Review of the affidavits filed in support of Plaintiffs’ motion for preliminary injunction 

shows the harm to the physical health and well-being of their states’ citizens if the mandate is not 

enjoined.  The Plaintiffs’ affidavits came from varying healthcare entities and associations in their 

states impacted by the mandate.  The affiants describe existing and significant staffing shortages 

as well as open and unfilled positions for an extended period of time, some for more than a year.  

See, e.g., Doc. [9-7] at 3; Doc. [9-11] at 3; Doc. [9-25] at 3; Doc. [9-3] at 4.  The affidavits also 

demonstrate that the mandate will more than likely exacerbate the already-existing staffing 

problem.  Many of the affidavits generally describe the number of individuals employed by the 

entity and the number or percentage of employees either known or reasonably known to have not 

been vaccinated.28  See, e.g., Doc. [9-4] at 3, 4; Doc. [9-3] at 4.  Through talks, surveys, and direct 

conversations with staff, the affiants know the individuals that will leave employment if CMS goes 

ahead with its mandate.  See, e.g., Doc. [9-4] at 3; Doc. [9-5] at 3; Doc. [9-13] at 4; Doc. [9-19] at 

3; Doc. [9-20] at 3.  Already, in some cases, the mere announcement of CMS’s mandate has 

compelled some to resign.  See, e.g., Doc. [9-26] at 2. 

Staff reductions due to implementing the mandate, especially in light of the already 

understaffed healthcare facilities, will cause a cascade of consequences.  See, e.g., Doc. [9-16] at 

3–6.  The mandate’s effect of reducing staff will decrease the quality of care provided at facilities, 

compromise the safety of patients, and place even more stress on the remaining staff.  See, e.g., 

Doc. [9-11] at 4.  The mandate “creates a risk in patient safety” and will create “ongoing ripple 

effects on . . . patients, remaining employees and [the] community for some time in the future.”  

Doc. [9-18] at 5.  An affiant noted that “even if we can technically staff services with extra shift 

and call, we are already doing that, have been doing that for more than a year, and our vaccinated 

 
28 CMS itself notes that rural hospitals are less vaccinated than urban.  86 Fed. Reg. at 61,613 (recognizing that “rural 
hospitals are having greater problems with employee vaccination . . . than urban hospitals”).  
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staff will not be capable of doing it for much longer. At this point, considering it is nearly 

impossible to recruit clinical staff today, more will resign due to the stress and burnout that will 

inevitably exist.”  Doc. [9-23] at 5.    

The loss of certain staffing categories will diminish entire areas of care within a facility 

that inevitably implicate others.  See, e.g., Doc. [9-19] at 3 (warning of the loss of the only 

remaining anesthesiologist); Doc. [9-21] at 3 (warning of the loss of 80% of imaging department); 

Doc. [9-14] at 3; Doc. [9-18] at 4; Doc. [9-25] at 4.  Facilities in rural locations, already hard-

pressed to find qualified applicants regardless of vaccination status, will have to evaluate what 

healthcare services they could still safely provide, if any at all, in the region they serve.  See, e.g., 

Doc. [9-4] at 4; Doc. [9-7] at 3–4; Doc. [9-9] at 2–5; Doc. [9-12] at 4; Doc. [9-13] at 4; Doc. [9-

19] at 3; Doc. [9-23] at 4.  As an example, for a general hospital located in North Platte, Nebraska, 

implementation of the mandate would result in the loss of the only remaining anesthesiologist.  

Doc. [9-19] at 3.  Understandably, without an anesthesiologist, there could be no surgeries—at all.  

Thus, such a loss irreparably causes a cascading effect on the entire facility and a wide-range of 

patients.  Other examples show the mandate’s far-reaching implications not just on the 

administration of healthcare itself, but the functioning of the facilities in general.  For example, 

the building manager of a nursing home in Memphis, Missouri states he will leave if the choice is 

between his job or the vaccine.  Doc. [9-9] at 3–4.  If the mandate takes effect, then, the nursing 

home would have “no one competent enough to run [the] building and [perform] all the 

complicated systems and required inspections.”  Id.  Also, this type of position is not the kind that 

can be filled “quickly, especially with today’s workforce and being in a rural setting.”  Id.  Other 

affidavits also detail an especially hard impact to emergency services in rural areas.  See, e.g., Doc. 

[9-21] at 2–3 (“If we lose our imaging department we will have to divert many of our emergency 
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patients to other facilities; the closest one is 45 miles away.”); Doc. [9-11] at 4 (explaining that in 

the event this hospital closes, the nearest one would be thirty miles away); Doc. [9-12] at 2–3 

(similar); Doc. [9-16] at 6 (similar). 

Further, the loss of staffing in many instances will result in no care at all, as some facilities 

will be forced to close altogether.  For example, the Administrator of the Scotland County Care 

Center (SCCC), a nursing home located in Memphis, Missouri, notes that out of about sixty-five 

employees, twenty have indicated that they are opposed to taking the vaccine, and if the mandate 

is imposed, that they will quit.29  Doc. [9-9] at 2.  A loss of twenty staff members will cause SCCC 

to “close its doors” and displace residents that have lived in that community their entire lives. Id. 

at 5; see also Doc. [9-26] at 4.  Thus, if the mandate goes into effect, it will irreparably harm 

patients30 by impeding access to care for the elderly and for persons who cannot afford it—directly 

contrary to Medicare and Medicaid’s core objective of providing proper care.  In sum, Plaintiffs’ 

evidence shows that facilities—rural facilities in particular—likely would face crisis standards of 

care or will have no choice but to close to new patients or close altogether, both of which would 

cause significant, and irreparable, harm to Plaintiffs’ citizens.  Kai v. Ross, 336 F.3d 650, 656 (8th 

Cir. 2003) (finding “danger to plaintiffs’ health, and perhaps even their lives, gives them a strong 

argument of irreparable injury”).31    

 
29 This includes SCCC’s billing and accounting staff members, which would create a “substantial disruption” in 
SCCC’s business functions, as well as their building plant manager, “that would leave me with no one competent 
enough to run my building and all the complicated systems and required inspections.”  Id. at 4.   
 
30 Medicare and Medicaid programs “touch[] the lives of nearly all Americans” and are two of the “largest federal 
program[s]” in the country.  See Allina Health Servs., 139 S. Ct. at 1808.   
 
31 “No right is held more sacred, or is more carefully guarded . . . than the right of every individual to the possession 
and control of his own person, free from all restraint or interference of others, unless by clear and unquestionable 
authority of law.”  Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251 (1891).  As already explained, CMS most 
likely does not have the authority to promulgate the mandate, and clear congressional authorization is also lacking.  
“Irreparable harm occurs when a party has no adequate remedy at law, typically because its injuries cannot be fully 
compensated through an award of damages.’”  Rogers Group, Inc. v. City of Fayetteville, Ark., 629 F.3d 784, 789 (8th 
Cir. 2010) (quoting Gen. Motors Corp. v. Harry Brown’s, L.L.C., 563 F.3d 312, 319 (8th Cir. 2009)).  It follows then, 
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Besides the harm to physical health that Plaintiffs have shown will likely occur absent a 

preliminary injunction, the mandate also would have a negative effect on the economies in Plaintiff 

states, especially, once again, in rural areas.32  While economic injuries normally would be 

reparable at law, “federal agencies generally enjoy sovereign immunity for any monetary 

damages.”  Wages & White Lion Invs., L.L.C. v. United States Food & Drug Admin., 16 F.4th 

1130, 1142 (5th Cir. 2021); see also 5 U.S.C. § 702 (providing for an action seeking relief “other 

than money damages”).  Therefore, the economic loses in Plaintiff states would be unrecoverable 

and thus irreparable.  Iowa Utls. Bd. v. FCC, 109 F.3d 418, 426 (8th Cir. 1996) (“The threat of 

unrecoverable economic loss, however, does qualify as irreparable harm.”); DISH Network Serv. 

L.L.C. v. Laducer, 725 F.3d 877, 882 (8th Cir. 2013).  

Fourth, and finally, Plaintiffs would likely face irreparable harm to their proprietary 

interests absent a preliminary injunction.  Plaintiffs themselves operate healthcare facilities that 

CMS’s mandate reaches.  They therefore would face the same harms any private owner of a facility 

faces, like the “business and financial effects of a lost or suspended employee, compliance and 

monitoring costs associated with the Mandate, [or] the diversion of resources necessitated by the 

Mandate.”  BST Holdings, 17 F.4th at ---.  As just noted, since these costs could not be recovered 

from the federal government, they are irreparable.  Iowa Utls. Bd., 109 F.3d at 426. 

For all these reasons, the Court finds that Plaintiffs are likely to suffer significant 

irreparable harm absent a preliminary injunction. 

 
that forcing individuals to choose “between their job(s) and their jab(s),” BST Holdings, 17 F.4th at ---, substantially 
burdens the liberty interests of individuals, which cannot be fully compensated through an award of damages.   
 
32 For example, Callaway District Hospital and Medical Clinics is the largest employer in Callaway, Nebraska and is 
a “significant driver of the local business and agriculture economy.”  Doc. [9-12] at 4.  The expected loss of staff 
would “almost certainly” lead to closure of the facility.  Id. “Cherry County Hospital is a leader of employment” for 
its county.  Doc. [9-16] at 6.  “Kimball County Manor and Assisted Living employs 55 full time staff and as such is 
one of the largest employers in Kimball County, a rural county located in Nebraska’s western panhandle.”  Doc. [9-
22] at 3. 
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c. The balance of equities tip in favor of Plaintiffs, and the public has an 
interest in an injunction. 

 
Finally, the Court must determine whether Plaintiffs have shown that the “balance of 

equities tips in [their] favor” and that “an injunction is in the public interest.”  Winter, 555 U.S. at 

20.  Courts “must balance the competing claims of injury and must consider the effect on each 

party of the granting or withholding of the requested relief.”  Id. at 24.  When the party opposing 

the injunction is the federal government, the balance-of-harms factor “merge[s]” with the public-

interest factor.  Nken v. Holder, 556 U.S. 418, 436 (2009).    

The public has an interest in stopping the spread of COVID.  No one disputes that.  But the 

Court concludes that the public would suffer little, if any, harm from maintaining the “status quo” 

through the litigation of this case.  Defendants argue that “enjoining the rule would harm the public 

interest by further exposing Medicare and Medicaid patients and staff—and the Medicare and 

Medicaid programs—to unvaccinated health care workers.”  Doc. [23] at 48.  But CMS’s own 

conclusions undercut this argument.  See id. at 61,615 (“[T]he effectiveness of the vaccine to 

prevent disease transmission by those vaccinated [is] not currently known.”); id. at 61,612.  

Regardless, the pandemic has continued more than twenty months now.  Vaccine rates rise every 

day, and more therapeutics and treatments for the virus are available than ever before.  The status 

quo today, without the CMS mandate, is still far better than the public faced even just a few months 

ago.   

And while, according to CMS, the effectiveness of the vaccine to prevent disease 

transmission by those vaccinated is not currently known, what is known based on the evidence 

before the Court is that the mandate will have a crippling effect on a significant number of 
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healthcare facilities in Plaintiffs’ states, especially in rural areas,33 create a critical shortage of 

services (resulting in no medical care at all in some instances), and jeopardize the lives of 

numerous vulnerable citizens.  The prevalent, tangible, and irremediable impact of the mandate 

tips the balance of equities in favor of a preliminary injunction.  

To be sure, the Court looks at the principles underlying preliminary injunctions. 

Dataphase, 640 F.2d at 113 n.5 (quoting Love v. Atchison, T. & S. F. Ry. Co., 185 F. 321, 331 (8th 

Cir. 1911) (“The controlling reason for the existence of the judicial power to issue a [preliminary] 

injunction is that the court may thereby prevent such a change in the relations and conditions of 

persons and property as may result in irremediable injury to some of the parties before their claims 

can be investigated and adjudicated.”).  Although the parties disagree on the magnitude of the 

mandate’s disruption to the healthcare industry, both agree a disruption is certain and imminent.  

Thus, the importance of enjoining the mandate, and thus preserving the “status quo,” is imperative. 

Dataphase, 640 F.2d at 113 (8th Cir. 1981) (“[T]he question is whether the balance of equities so 

favors the movant that justice requires the court to intervene to preserve the status quo until the 

merits are determined.”).  And “[t]here is clearly a robust public interest in safeguarding prompt 

access to health care.”  Whitman-Walker Clinic, Inc. v. DHS, 485 F. Supp. 3d 1, 61 (D.D.C. 2020).   

The Court finds that in balancing the equities, the scale falls clearly in favor of healthcare 

facilities operating with some unvaccinated employees, staff, trainees, students, volunteers, and 

 
33 The disproportionate impact the mandate will have on rural communities is why CMA’s “one-size-fits-all 
sledgehammer” approach does not work and in fact, undermines CMA’s focus on providing proper care.  See BST 
Holdings, 17 F.4th at ---.  This is why healthcare matters are typically left to the States, because these policy decisions 
are matters dependent on local factors and conditions, and Federalism allows States to tailor such matters in the best 
interests of their communities.  The Court agrees with Plaintiffs point that whatever might make sense in Chicago, St. 
Louis, or New York City, could be actually counterproductive and harmful in rural communities like Memphis (MO) 
or McCook (NE).  Doc. [1] at 1–2. 
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contractors, rather than the swift, irremediable impact of requiring healthcare facilities to choose 

between two undesirable choices—providing substandard care or providing no healthcare at all.34 

It is true that the Agency would face irreparable harm if it is unable to enforce a properly 

authorized and enacted regulation.  But, as discussed above, the Court has concluded CMS likely 

did not enact the mandate at issue lawfully.  Thus, any interest CMS may have in enforcing an 

unlawful rule is likely illegitimate.  See BST Holdings, 17 F.4th at ---.  By this same conclusion, 

the public would benefit from the preliminary injunction because it would ensure that federal 

agencies do not extend their power beyond the express delegation from Congress, as already 

discussed.  And while “it is indisputable that the public has a strong interest in combating the 

spread of COVID-19,” “our system does not permit agencies to act unlawfully even in pursuit of 

desirable ends.”  Ala. Ass’n of Realtors, 141 S. Ct. at 2490. 

In conclusion, CMS mandate raises substantial questions of law and fact that must be 

determined, as discussed throughout this opinion.  Because it is evident CMS significantly 

understates the burden that its mandate would impose on the ability of healthcare facilities to 

provide proper care, and thus, save lives, the public has an interest in maintaining the “status quo” 

while the merits of the case are determined.  Dataphase, 640 F.2d at 113; Love, 185 F. at 331.  

III. CONCLUSION 

For the foregoing reasons, Plaintiffs’ Motion for Preliminary Injunction, Doc. [6], is 

GRANTED.   

Accordingly, 

 
34 CMS also discusses that the upcoming influenza season will further exacerbate the strain on the healthcare system.  
However, one would assume that the onset of flu season coupled with COVID would be a reason to avoid critical 
staffing shortages at healthcare facilities—not to exacerbate them.  
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IT IS HEREBY ORDERED that Defendants are preliminarily enjoined from the 

implementation and enforcement of 86 Fed. Reg. 61,555 (Nov. 5, 2021), the Interim Final Rule 

with Comment Period entitled “Medicare and Medicaid Programs; Omnibus COVID-19 Health 

Care Staff Vaccination,” against any and all Medicare- and Medicaid-certified providers and 

suppliers within the States of Alaska, Arkansas, Iowa, Kansas, Missouri, Nebraska, New 

Hampshire, North Dakota, South Dakota, and Wyoming pending a trial on the merits of this action 

or until further order of this Court.  Defendants shall immediately cease all implementation or 

enforcement of the Interim Final Rule with Comment Period as to any Medicare- and Medicaid-

certified providers and suppliers within the States of Alaska, Arkansas, Iowa, Kansas, Missouri, 

Nebraska, New Hampshire, North Dakota, South Dakota, and Wyoming. 

IT IS FURTHER ORDERED that no security bond shall be required under Federal Rule 

of Civil Procedure 65(c). 

Dated this 29th day of November, 2021.  

 
 
    
  MATTHEW T. SCHELP 
  UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

AUGUSTA DIVISION 
 
 
THE STATE OF GEORGIA, et al.,  

  
Plaintiffs,  CIVIL ACTION NO.: 1:21-cv-163 
  

v.  
  

JOSEPH R. BIDEN, in his official capacity as 
President of the United States, et al., 

 

  
Defendants.  

 
 

O R D E R  

Plaintiffs, comprised of the States of Georgia, Alabama, Idaho, Kansas, South Carolina, 

Utah and West Virginia; the governors of several of those states; and various state agencies, 

including the Board of Regents of the University System of Georgia, filed this suit seeking 

declaratory and injunctive relief against enforcement of Executive Order 14042, which requires, 

inter alia, that contractors and subcontractors performing work on certain federal contracts ensure 

that their employees and others working in connection with the federal contracts are fully 

vaccinated against COVID-19.  (Docs. 1, 54.)  Upon filing the lawsuit, Plaintiffs requested that 

this Court issue a preliminary injunction.  (Docs. 19, 55.)  Additionally, Associated Builders and 

Contractors, Inc. (hereinafter, “ABC”), a trade organization, and one of its chapters, Associated 

Builders and Contractors of Georgia, Inc. (hereinafter, “ABC-Georgia”), (hereinafter, collectively, 

“Proposed Intervenors”)) filed a Motion to Intervene in the action, (doc. 48), and also filed their 

own Motion for Preliminary Injunction, (doc. 50).  The Court established an expedited briefing 

schedule and, following the submission of responses by the Defendants to all motions, (docs. 61, 

COVID-19 Challenges for
Employers:

Page 96 of 619



2 

63), and the submission of replies by Plaintiffs and by the Proposed Intervenors, (docs. 76–78), 

the Court conducted a hearing on the Motions on December 3, 2021.   

As another Court that has preliminarily enjoined the same measure at issue in this case has 

stated, “[t]his case is not about whether vaccines are effective.  They are.”  Kentucky v. Biden, 

No. 3:21-cv-55, 2021 WL 5587446, at *9 (E.D. Ky. Nov. 30, 2021).  Moreover, the Court 

acknowledges the tragic toll that the COVID-19 pandemic has wrought throughout the nation and 

the globe.  However, even in times of crisis this Court must preserve the rule of law and ensure 

that all branches of government act within the bounds of their constitutionally granted authorities.  

Indeed, the United States Supreme Court has recognized that, while the public indisputably “has a 

strong interest in combating the spread of [COVID-19],” that interest does not permit the 

government to “act unlawfully even in pursuit of desirable ends.”  Ala. Ass’n of Realtors v. HHS, 

141 S. Ct. 2485, 2490 (2021) (citing Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 582, 

585–86 (1952)).  In this case, Plaintiffs will likely succeed in their claim that the President 

exceeded the authorization given to him by Congress through the Federal Property and 

Administrative Services Act when issuing Executive Order 14042.  Accordingly, after due 

consideration of the motions, supporting briefs, responsive briefing, and the evidence and 

argument presented at the hearing,1 the Court GRANTS IN PART and DENIES IN PART the 

Motion to Intervene, (doc. 48), GRANTS ABC’s Motion for Preliminary Injunction, (doc. 50), 

and GRANTS Plaintiffs’ Amended Motion for Preliminary Injunction, (doc. 55). 

 
1  On December 2, 2021, the American Medical Association, which is not a party to this case, was granted 
leave of Court to file an amicus curiae brief in opposition to Plaintiffs’ Amended Motion for Preliminary 
Injunction.  (Doc. 86.)   
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BACKGROUND 

On January 20, 2021, President Biden signed Executive Order 13991, establishing the 

“Safer Federal Workforce Task Force” (hereinafter, the “Task Force”).  86 Fed. Reg. 7,045–48 

(Jan. 20, 2021).  The Task Force’s stated mission is to “provide ongoing guidance to heads of 

agencies on the operation of the Federal Government, the safety of its employees, and the 

continuity of Government functions during the COVID-19 pandemic.”  Id. at 7,046.   

On September 9, 2021, President Biden signed Executive Order 14042 (hereinafter, “EO 

14042”).  86 Fed. Reg. 50,985–88 (Sept. 9, 2021).  Therein, the President stated that his order 

would “promote[] economy and efficiency in Federal procurement by ensuring that the parties that 

contract with the Federal Government provide adequate COVID-19 safeguards to their workers 

performing on or in connection with a Federal Government contract or contract-like instrument,” 

which would “decrease worker absence, reduce labor costs, and improve the efficiency of 

contractors and subcontractors at sites where they are performing work for the Federal 

Government.”  Id. at § 1.  EO 14042 mandated that the Task Force provide, by September 24, 

2021, guidance regarding “adequate COVID-19 safeguards,” which must be complied with by 

federal contractors and subcontractors.  Id. at 50,985.  This executive order specified that the Task 

Force’s guidance would be mandatory at all “contractor or subcontractor workplace locations” so 

long as the Director of the Office of Management and Budget (hereinafter, the “OMB”) approved 

the guidance and determined that it would “promote economy and efficiency in Federal 

contracting.”  Id.  EO 14042 states that it applies, with some specified exceptions, to “any new 

contract; new contract-like instrument; new solicitation for a contract or contract-like instrument; 
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extension or renewal of an existing contract or contract-like instrument; and exercise of an option 

on an existing contract or contract-like instrument.”  Id.   

On September 24, the Task Force issued its Guidance for Federal Contractors and 

Subcontractors (hereinafter, the “Task Force Guidance”) pursuant to EO 14042.  See Safer Federal 

Workforce Task Force, COVID-19 Workplace Safety: Guidance for Federal Contractors and 

Subcontractors, available at 

https://www.saferfederalworkforce.gov/downloads/Draft%20contractor%20guidance%20doc_20

210922.pdf (last visited Dec. 4, 2021).  The Task Force Guidance requires all “covered 

contractors”2 to be fully vaccinated by January 18, 2022,3 unless they are “legally entitled to an 

accommodation.”  Safer Federal Workforce Task Force, COVID-19 Workplace Safety: Guidance 

for Federal Contractors and Subcontractors (Updated November 10, 2021), at p. 5, available at 

https://www.saferfederalworkforce.gov/downloads/Guidance%20for%20Federal%20Contractors

_Safer%20Federal%20Workforce%20Task%20Force_20211110.pdf (last visited December 4, 

2021).  The Task Force Guidance applies to all “newly awarded covered contract[s]” at any 

 
2  “Covered contractor” means “a prime contractor or subcontractor at any tier who is party to a covered 
contract.” Safer Federal Workforce Task Force, COVID-19 Workplace Safety: Guidance for Federal 
Contractors and Subcontractors, at p. 3. 
 
3  While the initial Task Force Guidance announced a deadline of December 8, 2021, on November 10, 
2021, an updated version was issued which pushed the deadline for full vaccination to January 18, 2022.  
See Safer Federal Workforce Task Force, COVID-19 Workplace Safety: Guidance for Federal Contractors 
and Subcontractors (Updated November 10, 2021), available at 
https://www.saferfederalworkforce.gov/downloads/Guidance%20for%20Federal%20Contractors_Safer%
20Federal%20Workforce%20Task%20Force_20211110.pdf (last visited December 4, 2021).  This means 
that covered contractors’ employees would need to receive their Johnson & Johnson vaccine or the second 
dose of a Pfizer or Moderna vaccine by January 4 to be fully vaccinated by the deadline.  See The White 
House, Fact Sheet: Biden Administration Announces Details of Two Major Vaccination Policies, 
https://www.whitehouse.gov/briefing-room/statementsreleases/2021/11/04/fact-sheet-biden-
administration-announces-details-of-two-major-vaccination-policies/ (last visited Dec. 4, 2021). 
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location where covered contract employees work and it covers “any full-time or part-time 

employee of a covered contractor working on or in connection with a covered contract or working 

at a covered contractor workplace.”  Id. at pp. 3–5. 

On September 28, the Director of the OMB issued a notice of her determination “that 

compliance by [f]ederal contractors and subcontractors with the COVID-19 workplace safety 

protocols detailed in th[e] [Task Force G]uidance will improve economy and efficiency by 

reducing absenteeism and decreasing labor costs for contractors and subcontractors working on or 

in connection with a Federal Government contract.”  86 Fed. Reg. 53,691–92. 

In order to implement the policies and requirements it established, EO 14042 directed the 

Federal Acquisition Regulatory Council (hereinafter, the “FAR Council”) to “amend the Federal 

Acquisition Regulation to provide for inclusion in Federal procurement solicitations and contracts 

subject to this order [a] clause” requiring compliance with the Task Force Guidance (including the 

vaccination requirements).  86 Fed. Reg. 50,986.  The Federal Acquisition Regulation (hereinafter, 

the “FAR”) is the set of policies and procedures that governs the drafting and procurement 

processes of contracts for all executive agencies; it also contains standard solicitation provisions 

and contract clauses.  See United States General Services Administration, Federal Acquisition 

Regulation (FAR), https://www.gsa.gov/policy-regulations/regulations/federal-acquisition-

regulation-far (last visited Dec. 4, 2021).   

On September 30, 2021, the FAR Council issued a memo to various agencies, providing 

direction on when and how to use the new clause, (hereinafter, the “FAR Memo”).  See FAR 

Council Guidance, https://www.whitehouse.gov/wp-content/uploads/2021/09/FAR-Council-

Guidance-on-Agency-Issuance-of-Deviations-to-Implement-EO-14042.pdf (last visited Dec. 4, 
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2021).  The FAR Memo explains that EO 14042 directed the FAR Council to “develop a contract 

clause requiring contractors and subcontractors . . . to comply with [the Task Force Guidance] and 

to provide initial policy direction to acquisition offices for use of the clause by recommending that 

agencies exercise their authority under FAR subpart 1.4, Deviations from the FAR.”  Id. at p. 2. 

According to the FAR Memo, “[t]he FAR Council has opened a case (FAR Case 2021-021, 

Ensuring Adequate COVID-19 Safety Protocols for Federal Contractors) to make appropriate 

amendments in the FAR to reflect the requirements of [EO 14042],” id. at p. 3, and it has 

“developed [a] clause”—which it included as an attachment to the memo—“pursuant to section 

3(a) of the order to support agencies in meeting the applicability requirements and deadlines set 

forth in [EO 14042],” id. at p. 2.  The attachment is entitled “FAR Deviation Clause . . . [52.223-

99 Ensuring Adequate COVID-19 Safety Protocols for Federal Contractors . . .],” and it states, 

inter alia:  

(c) Compliance. The Contractor shall comply with all guidance, including guidance 
conveyed through Frequently Asked Questions, as amended during the 
performance of this contract, for contractor or subcontractor workplace locations 
published by the Safer Federal Workforce Task Force (Task Force Guidance) at 
https:/www.saferfederalworkforce.gov/contractors/.  

(d) Subcontracts. The Contractor shall include the substance of this clause, 
including this paragraph (d), in subcontracts at any tier that exceed the simplified 
acquisition threshold, as defined in Federal Acquisition Regulation 2.101 on the 
date of subcontract award, and are for services, including construction, performed 
in whole or in part within the United States or its outlying areas. 

Id. at pp. 4–5.  The FAR Memo lists the types of solicitations and contracts in which the agencies 

“are required to include” the new clause, id. at p. 2 (emphasis added), but it also states that, “[t]o 

maximize the goal of getting more people vaccinated and decrease the spread of COVID-19, the 

Task Force strongly encourages agencies to apply the requirements of its guidance broadly, 
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consistent with applicable law, by including the clause in” other types of contracts that are not 

otherwise covered by EO 14042, id. at p. 3 (emphasis added).    

 Plaintiffs filed their Complaint initiating this action on October 29, 2021, (doc. 1), and they 

filed their initial Motion for Preliminary Injunction on November 5, 2021, (doc. 19).  On 

November 10, 2021, the OMB Director issued a revised Determination that (1) revoked the prior 

OMB Determination; (2) provided additional reasoning and support for how the Task Force 

Guidance will promote economy and efficiency in government contracting; (3) gave covered 

contractors additional time to comply with the vaccination requirement; and (4) provided a public 

comment period through December 16, 2021.  See 86 Fed. Reg. 63,418.  In light of the revised 

OMB Determination, Plaintiffs filed an Amended Complaint, (doc. 54), and an Amended Motion 

for Preliminary Injunction, (doc. 55).  Meanwhile, the Proposed Intervenors filed their Motion to 

Intervene as Plaintiffs, (doc. 48), and their Motion for Preliminary Injunction, (doc. 50).  All parties 

were given an opportunity to file responsive briefs and to present evidence and argument during 

the hearing on December 3, 2021. 

 During the hearing, Plaintiffs presented testimony from representatives of three 

universities within the University System of Georgia: Augusta University, Georgia Institute of 

Technology (hereinafter, “Georgia Tech”), and the University of Georgia (hereinafter, “UGA”).  

(See also doc. 55-12, p. 4 (these three institutions’ federal contracts generated approximately 

$736,968,899.00 in revenue in fiscal year 2021).)  These witnesses each testified generally about 

their respective research institution’s participation in and reliance on federal contracting, and they 

provided data regarding the number of employees who work on federal contracts at their institution 

and the amount of funds received by their institution as a result of its various federal contracts.  

COVID-19 Challenges for
Employers:

Page 102 of 619



8 

(See, e.g., Transcript of Dec. 3, 2021 Hearing (hereinafter, “Tr.”), pp. 22–27 (testimony of Michael 

Shannon, Vice President and Deputy Chief Business Officer at Georgia Tech, that Georgia Tech 

has roughly 16,000 employees who work on contracts with the Department of Defense, the 

Department of Commerce, the Department of Transportation, the Department of Health and 

Human Services, the National Aeronautics and Space Administration (hereinafter “NASA”), the 

Centers for Disease Control, and other agencies, and, in fiscal year 2021, it received approximately 

$664 million in federal contracts, which constitutes approximately 68% of its externally sponsored 

revenue); id. at pp. 67–70 (testimony of Jason Guilbeault, Director of Post-Award Services at 

Augusta University, that his institution receives over $17 million per year on federal contracts, 

which represents about 10% of its total sponsored programs funding, and that it has roughly 5,802 

employees working on federal contracts, which represents about 95% of its workforce); id. at p. 

93 (testimony of Sige Burden, Senior Managing Director for Workforce Engagement at UGA, that 

UGA has 14,728 employees working on or in connection with federal contracts.)  They also each 

provided even more detailed testimony about the laborious undertakings they have had to perform 

to comply with the mandate, particularly with the impending January 18 deadline.  (See, e.g., id. 

at pp. 24–27 (testimony of Shannon that Georgia Tech had to “shift a tremendous amount of 

resources” in order to build a “team comprised of [members of the] information technology 

[department], [the human resources department], . . . medical and health services folks, [Georgia 

Tech’s] legal team, [and its] emergency services folks” to “very, very rapidly” work to “create 

something that didn’t exist”—a portal to “marry [human resources] data and medical data 

together”); id. at pp. 70 (testimony of Guilbeault about the data analytics he performed to identify 

the wide variety of employees who are covered by the mandate, and the software program he has 
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helped implement to permit employees to log in and enter their vaccination information and a scan 

of their vaccine card or to log in and submit questions).)  Finally, they testified to having a number 

of employees who have not yet provided proof they are vaccinated or are in the process of 

becoming vaccinated, and the concern it causes them that many employees will ultimately decline 

to be vaccinated, meaning the institution will ultimately be non-compliant and may lose valuable 

employees.  (See, e.g., id. at pp. 30–33 (about 20% of Georgia Tech’s employees who may be 

covered have not provided proof they are vaccinated); id. at pp. 71–72 (about 39% of Augusta 

State employees who may be covered have not provided proof); id. at pp. 92–93 (fewer than half 

of the University of Georgia’s employees who may be covered have provided proof of 

vaccination).)  The Court, which heard testimony from each of these witnesses about their 

background and job experience and was able to observe them during both direct and cross-

examination, found these witnesses to be credible.  

LEGAL AUTHORITY & DISCUSSION 

I. Motion to Intervene 

Pursuant to Federal Rule of Civil Procedure 24(a)(2), a party is permitted to intervene as 

of right if (1) its application to intervene is timely; (2) it has an interest relating to the property or 

transaction which is the subject of the action; (3) it is so situated that disposition of the action, as 

a practical matter, may impede or impair its ability to protect that interest; and (4) its interest is 

represented inadequately by the existing parties to the suit.  Tech. Training Assocs., Inc. v. 

Buccaneers Ltd. P’ship, 874 F.3d 692, 695–96 (11th Cir. 2017).  Where a party is not entitled to 

intervene as of right, subsection (b) of Federal Rule of Civil Procedure 24 gives a court discretion 

to nonetheless permit the party to intervene, on timely motion, “when a statute of the United States 
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confers a conditional right to intervene,” or “when [the] applicant’s claim or defense and the main 

action have a question of law or fact in common.”  Fed. R. Civ. P. 24(b).  Accordingly, when there 

is no right to intervene under Rule 24(a), it is wholly within the Court’s discretion to allow 

permissive intervention under Rule 24(b).  Worlds v. Dep’t of Health & Rehab. Servs., 929 F.2d 

591, 595 (11th Cir. 1991).  Subsection (b) of Rule 24 instructs only that the Court must “consider 

whether the intervention will unduly delay or prejudice the adjudication of the original parties’ 

rights.”  Fed. R. Civ. P. 24(b)(3).   

 First, the Court finds that ABC, a trade organization representing tens of thousands of 

contractors and subcontractors that regularly bid on and work on federal contracts for services, 

(doc. 49-1, pp. 2–3), has an interest relating to the transaction which is the subject of the action.  

See N.Y. Pub. Interest Research Grp. v. Regents of Univ. of N.Y., 516 F.2d 350, 352 (2d Cir. 

1975) (intervening organizations may properly assert the interests of their members).  That interest 

is described in detail in Discussion Section II, infra, where the Court explains its conclusion that 

ABC has standing.  Next, the Court finds that ABC’s ability to protect its interests would be 

impaired without intervention.  In ABC’s own words, “in the event that the Proposed Intervenors 

cannot intervene[,] and this Court issues an adverse decision, the Proposed Intervenors will have 

no further recourse” and it members will have to comply with EO 14042, (doc. 49, p. 16), which—

as explained throughout this Order—the Court finds costly, laborious and likely to result in a 

reduction in available members of the workforce.  See Huff v. Comm’r of IRS, 743 F.3d 790, 800 

(11th Cir. 2014) (“All that is required under Rule 24(a)(2) is that the would-be intervenor be 

practically disadvantaged by his exclusion from the proceedings.”).  Additionally, the Motion to 

Intervene was timely.  ABC filed its Motion to Intervene roughly twenty days after Plaintiffs filed 
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suit and prior to any substantive decisions having been made by the Court.  At the time the Motion 

to Intervene was filed, Defendants had not yet responded (or been required to respond) to any 

substantive requests for relief in the case.  Indeed, the day after ABC filed its Motion to Intervene, 

Plaintiffs filed their Amended Complaint (and Amended Motion for Preliminary Injunction), 

superseding their prior pleadings.  Finally, the Court finds that ABC’s interests are represented 

inadequately by the existing Plaintiffs.  ABC represents private entities, many of whom are 

considered small businesses, while the Plaintiffs are all governmental officials, entities, and 

agencies.  ABC seeks to assert a clam for violation of the Small Business Regulatory Enforcement 

Fairness Act, which the existing Plaintiffs have not asserted (and may not be able to assert even if 

they desired to do so).  (See doc. 48-1, p. 40.)  Additionally, the evidence presented to the Court 

indicates that ABC’s members generally bid on and perform different types of contracts as 

compared to the wider-ranging types of contracts the Plaintiffs typically bid on and perform, and 

Plaintiffs and ABC also have different administrative systems and costs when it comes to 

managing their employees and workforce.  Accordingly, ABC’s members (as private entities) have 

economic interests and concerns that differ from those of the Plaintiffs.4  See, e.g., Kleissler v. 

United States Forest Serv., 157 F.3d 964, 973–74 (3d Cir. 1988) (“[T]he government represents 

numerous complex and conflicting interests in matters of this nature.  The straightforward business 

interests asserted by intervenors here may become lost in the thicket of sometimes inconsistent 

governmental policies.”); W. Energy Alliance v. Zinke, 877 F.3d 1157, 1168 (10th Cir. 2017) 

 
4  As a specific example, one differing interest and strategy that was readily apparent during oral argument 
concerned the scope of any preliminary injunction.  The existing Plaintiffs indicated they would be satisfied 
if the Court issued a preliminary injunction only effective in Georgia, Alabama, Idaho, Kansas, South 
Carolina, Utah and West Virginia, while ABC, whose members work on contracts throughout the country, 
urged that any preliminary injunction would need to be nationwide in order to afford it adequate relief. 
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(“Also, we have held that the government cannot adequately represent the interests of a private 

intervenor and the interests of the public.”). 

 ABC-Georgia, however, has failed to show that it has standing to bring the claims it seeks 

to assert in its proposed complaint.  No evidence was presented to show that any specific member 

of the chapter would have standing (i.e., no evidence was presented showing that any member 

regularly bids on or performs contracts that would be covered under EO 14042, much less that any 

member wishes to bid on any upcoming contracts that would be covered by EO 14042 but believes 

it cannot feasibly do so due to the vaccine requirement).   

In light of the foregoing, the Court finds that ABC is entitled to intervene as of right in this 

case pursuant to Federal Rule of Civil Procedure 24(a).  Even if it were not permitted to intervene 

as of right, the Court would exercise its discretion pursuant to subsection (b) of Rule 24 to permit 

it to intervene because, for the reasons described above, its claims and the main action “have a 

question of law or fact in common,” Fed. R. Civ. P. 24(b), and its intervention will not result in 

any undue delay or prejudice to the adjudication of the original parties’ rights.  The Court, 

however, finds that ABC-Georgia lacks standing to assert its claims and thus is not entitled to 

intervene.  Accordingly, the Court GRANTS IN PART and DENIES IN PART the Motion to 

Intervene.  (Doc. 48.) 

II. Standing 

“[The] standing doctrine . . . requir[es] plaintiffs to ‘alleg[e] such a personal stake in the 

outcome of the controversy as to . . . justify [the] exercise of the court’s remedial powers on [their] 

behalf.’”  Town of Chester, N.Y. v. Laroe Estates, Inc., 137 S. Ct. 1645, 1650 (2017) (quoting 

Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 38 (1976)).  To establish Article III standing a 
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plaintiff must show that it: “(1) suffered an injury in fact, (2) that is fairly traceable to the 

challenged conduct of the defendant, and (3) that is likely to be redressed by a favorable judicial 

decision.”  Spokeo v. Robins, 578 U.S. 330, 338 (2016).   

Defendants have focused much of their standing challenge on arguing that Plaintiffs have 

not “provide[d] [any] evidence that they are (1) parties to a federal contract that already has the 

challenged clause; or (2) parties to an existing covered contract that is up for an option, extension, 

or renewal that must include the clause,” and that they have not “identif[ied] any specific, covered 

solicitations that they plan to bid on or contracts that they plan to enter into in the immediate 

future.”  (Doc. 63, p. 3.)  Notably, however, prior to the hearing, Plaintiffs filed the “Supplemental 

Declaration of Michael Shannon,” which shows that Georgia Tech is a finalist in response to a 

solicitation, in excess of $250,000, issued by NASA.  (Hearing Exhibit (hereinafter, “Exh.”) P-22 

(also available at doc. 76-1).)  According to the Declaration (and as confirmed during Mr. 

Shannon’s live testimony at the hearing and supported by exhibits to his Supplemental 

Declaration), in October 2021, “the solicitation was amended to include Federal Acquisition 

Regulation (FAR) clause 52.223-99” and “Georgia Tech was required to agree to FAR clause 

52.223-99 to maintain its eligibility for the contract award pursuant to the NASA solicitation.”  

(Id.; see also Tr., pp. 23–24, 43)  Accordingly, Plaintiff Board of Regents of the University System 

of Georgia has standing because it has shown that one of its institutions (Georgia Tech) is a finalist 

for a contract with NASA and it has been advised that, if it is awarded the contract, the at-issue 

clause must be included in the contract.5   

 
5 At the hearing, counsel for Defendants conceded that this bestows at least limited standing to certain 
Plaintiff(s), but she argued that the standing is “limited to that particular contract.”  (Tr., pp. 17–18.)    
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Additionally, ABC, which the Court permits, through this Order, to intervene as a Plaintiff, 

has standing.  An organization may sue “on behalf of its members when: (a) its members would 

otherwise have standing to sue in their own right; (b) the interests it seeks to protect are germane 

to the organization’s purpose; and (c) neither the claim asserted nor the relief requested requires 

the participation of individual members in the lawsuit.”  Greater Birmingham Ministries v. Sec’y 

of Ala., 992 F.3d 1299 (11th Cir. 2021).  ABC, a construction industry trade association, has 

provided sworn declarations showing that at least two of its members “intended to bid” on 

specified upcoming federal construction projects, but, following EO 14042, have concluded that 

it is not practical for them to do so because they likely will not have sufficient employees to 

perform the job if they enter into a contract that requires all of the covered employees to be 

vaccinated.  (See Exh. ABC-3 (declaration of President of McKelvey Mechanical, Inc., explaining 

that his company, which is a member of ABC, “traditionally bids many federal projects per year 

and usually performs 4–6 per year,” but a majority of his employees are not vaccinated and many 

unvaccinated employees have stated that they will quit if they are required to be vaccinated); see 

also Exh. ABC-2 (declaration of Executive Vice President of Cajun Industries Holdings, LLC, 

explaining that there are “a number of forthcoming solicitations by the Army for construction 

projects of the type that Cajun would normally bid upon and perform, and which [it] desire[s] to 

bid for” but because the projects would fall under EO 14042, it will likely be unable to bid because 

it has reason to believe that many of its unvaccinated workers (over half its total workforce) will 

quit if they are required to be vaccinated).)  ABC also provided evidence—using information 

gathered from the General Services Administration’s Website for federal contracts—that the 

federal government frequently and routinely issues solicitations and pre-solicitations for bids on 
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construction contracts (which ABC’s members would normally bid on and be qualified to perform) 

that would be covered by EO 14042.  (Exh. ABC-4.)  Coupling that evidence with the sworn 

testimony provided by ABC, the Court finds that ABC has members that would otherwise have 

standing to sue in their own right.  The Court also concludes that, as a trade association for 

thousands of contractors, the interests ABC seeks to protect in this lawsuit are germane to its 

purpose.  The Court also finds that neither the claims asserted nor the relief requested (declaratory 

and injunctive relief) require the participation of individual members in the lawsuit.  Greater 

Birmingham Ministries, 992 F.3d at 1316 n.29 (“[P]rospective relief weigh[s] in favor of finding 

that associational standing exists.”).  Accordingly, ABC has standing. 

It is well-established that, where there are multiple parties petitioning for injunctive relief, 

“[o]nly one petitioner needs to have standing to authorize review.”  Massachusetts v. E. P.A., 549 

U.S. 497, 498 (2007); see also Town of Chester, 137 S. Ct. at 1650.  Here, two parties petitioning 

for declaratory and injunctive relief (ABC and the Board of Regents of the University System of 

Georgia) have standing; accordingly, Defendants’ challenge to the lawsuit on this ground fails. 

Even without these showings about specific bids and/or contracts, the Court would be 

inclined to find that Article III standing exists based on the ample evidence (including declarations 

and live testimony presented at the hearing) showing that the State Plaintiffs (including many of 

their agencies) and members of ABC (as described in the preceding paragraph) routinely enter into 

contracts that would be covered by EO 14042,6 have current contracts that could easily fall under 

 
6  According to the Declaration of Bill Anderson, the President and CEO of ABC’s Georgia chapter, 
“[a]ccording to recent data posted on the government website www.usaspending.gov, ABC member general 
contractors compose a crucial segment of the construction industry’s federal contracting base as ABC 
members won 57% of the $118 billion in direct federal U.S. construction contracts exceeding $25 million 
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the requirements of EO 14042 (if, for instance, they are renewed, modified, or have options that 

are exercised), and have shown that they would typically continue to seek out contract 

opportunities with the federal government that now will be covered by EO 14042.  (See, e.g., doc. 

55-6 (University of Idaho has federal contracts totaling approximately $22 million per year, based 

on average of last three years); doc. 55-10 (Utah Department of Health has federal contracts 

totaling $811,000); doc. 55-14 (Alabama Department of Agriculture and Industries has federal 

contracts and has leased land to the United States Department of Agriculture continuously for the 

past 26 years).)  See Adarand Contractors, Inc. v. Pena, 515 U.S. 200, 211 (1995) (When a claim 

involves a challenge to a future contracting opportunity, the pertinent question for determining 

whether an alleged injury is sufficiently imminent is whether Plaintiffs “ha[ve] made an adequate 

showing that sometime in the relatively near future [they]will bid on another Government contract 

[of the type at issue in the case].”). 

Based on all the foregoing, the Court concludes that Plaintiffs have standing. The Court 

addresses the parties’ debate over whether Plaintiffs have shown a sufficient injury-in-fact at 

length in Discussion Section III.C, infra, and, for the reasons provided therein, concludes that a 

sufficient injury has been shown.   

III. Motions for Preliminary Injunction 

A. Standard of Review 

To be entitled to a preliminary injunction, Plaintiffs must show: (1) a substantial likelihood 

of ultimate success on the merits; (2) an injunction or protective order is necessary to prevent 

 
awarded during fiscal years 2009–2020.”  (Doc. 49-1, p. 4 (citing USASpending.gov data (accessed Dec. 
22, 2020) cross-referenced with ABC membership).) 

COVID-19 Challenges for
Employers:

Page 111 of 619



17 

irreparable injury; (3) the threatened injury outweighs the harm the injunction would inflict on the 

non-movant; and (4) the injunction or protective order would not be adverse to the public interest.  

Schiavo ex rel. Schindler v. Schiavo, 403 F.3d 1223, 1225–26 (11th Cir. 2005).  In the Eleventh 

Circuit, an “injunction is an extraordinary and drastic remedy not to be granted unless the movant 

clearly established the ‘burden of persuasion’ as to the four requisites.”  Horton v. City of 

Augustine, 272 F.3d 1318, 1326 (11th Cir. 2001).  If a plaintiff succeeds in making such a showing, 

then “the court may grant injunctive relief, but the relief must be no broader than necessary to 

remedy the constitutional violation.”  Newman v. Alabama, 683 F.2d 1312, 1319 (11th Cir. 1982). 

B. Likelihood of Success on the Merits 

The likelihood of success on the merits is generally considered the most important of the 

four factors.  Garcia-Mir v. Meese, 781 F.2d 1450, 1453 (11th Cir. 1986).  If Plaintiffs cannot 

satisfy their burden with respect to this factor, the Court need not consider the other three factors.  

GeorgiaCarry.Org, Inc. v. U.S. Army Corps of Eng’rs, 788 F.3d 1318, 1329 (11th Cir. 2015).  

Although Plaintiffs raise multiple claims against Defendants, Plaintiffs need only show a 

substantial likelihood of success on the merits on one claim.  See Schiavo, 357 F. Supp. 2d at 1383, 

aff’d 403 F.3d 1223 (11th Cir. 2005) (noting that “[t]o obtain temporary injunctive relief, [the 

plaintiffs] must show a substantial likelihood of success on at least one claim”).   

1. Whether the Procurement Act Authorized the President to Issue EO 
14042  

The President expressly relied on the Federal Property and Administrative Services Act, 

40 U.S.C. § 101 et seq. (hereinafter, the “Procurement Act”), for his authority to issue EO 14042 

“in order to promote economy and efficiency in procurement by contracting with sources that 

provide adequate COVID-19 safeguards for their workforce.”  86 Fed. Reg. 50,985–88.  The 
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Procurement Act was “designed to centralize Government property management and to introduce 

into the public procurement process the same flexibility that characterizes such transactions in the 

private sector.  These goals can be found in the terms ‘economy’ and ‘efficiency’ which appear in 

the statute and dominate the sparse record of the congressional deliberations.”  Am. Fed’n of Labor 

and Congress of Indus. Orgs. v. Kahn, 618 F.2d 784, 787–88 (D.C. Cir. 1979).7  In Khan, the Court 

of Appeals for the District of Columbia Circuit examined the history of and apparent congressional 

intent behind the Procurement Act, and stated its belief that, “by emphasizing the leadership role 

of the President in setting Government-wide procurement policy on matters common to all 

agencies, Congress intended that the President play a direct and active part in supervising the 

Government’s management functions.”  Id. at 788.  The court acknowledged that, “To define the 

President’s powers under Section 205(a) [(40 U.S.C. § 121(a))], some content must be injected 

into the general phrases ‘not inconsistent with’ the [Procurement Act] and ‘to effectuate the 

provisions’ of the Act.”  Id.   After considering the Procurement Act’s emphasis on promoting 

“economy” and “efficiency” and ensuring contracts are awarded on terms that are “most 

advantageous to the Government, price and other factors considered,” the Kahn court stated that 

the Procurement Act “grants the President particularly direct and broad-ranging authority over 

those larger administrative and management issues that involve the Government as a whole.  And 

that direct presidential authority should be used in order to achieve a flexible management system 

capable of making sophisticated judgments in pursuit of economy and efficiency.”  Id. at 789. 

 
7  The Court has been unable to find—and the parties have not pointed to—any relevant case law from the 
Court of Appeals for the Eleventh Circuit grappling with the scope of the authority granted to the President 
in the Procurement Act.  
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While the Procurement Act explicitly and unquestionably bestows some authority upon the 

President, the Court is unconvinced, at this stage of the litigation, that it authorized him to direct 

the type of actions by agencies that are contained in EO 14042.  Pursuant to clear United States 

Supreme Court precedent, Congress is expected to “speak clearly” when authorizing the exercise 

of powers of “vast economic and political significance.”  Ala. Ass’n of Realtors v. HHS, 141 S. 

Ct. 2485, 2489 (2021) (quotations omitted); see also Utility Air Regul. Grp. v. E.P.A., 573 U.S. 

302, 324 (2014).  The Court has already described in detail the extreme economic burden the 

Plaintiffs have suffered and will continue to suffer in endeavoring to comply with EO 14042 (not 

to mention the impediment it will likely pose to some Plaintiffs’ (in particular, ABC’s members’) 

ability to continue to perform federal contract work).  Additionally, the direct impact of EO 14042 

goes beyond the administration and management of procurement and contracting; in its practical 

application (requiring a significant number of individuals across the country working in a broad 

range of positions and in numerous different industries to be vaccinated or face a serious risk of 

losing their job), it operates as a regulation of public health.  It will also have a major impact on 

the economy at large, as it limits contractors’ and members of the workforce’s ability to perform 

work on federal contracts.  Accordingly, it appears to have vast economic and political 

significance.   

The issue, then, is whether Congress, through the Procurement Act, has “clearly” 

authorized the President to issue the directives contained in EO 14042, or whether, instead, EO 

14042 “bring[s] about an enormous and transformative expansion in . . . regulatory authority 

without clear congressional authorization,” Utility Air Regul. Grp., 573 U.S. at 324.  Looking to 

the Kahn court for guidance, the Court considers whether EO 14042 fits within Congress’s grant 
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to the President, through the Procurement Act, of “particularly direct and broad-ranging authority 

over those larger administrative and management issues . . . that . . . should be used in order to 

achieve a flexible management system capable of making sophisticated judgments in pursuit of 

economy and efficiency.”  Kahn, 618 F.2d at 789 (emphases added).  The Court finds that Plaintiffs 

have a likelihood of proving that Congress, through the language it used, did not clearly authorize 

the President to issue the kind of mandate contained in EO 14042, as EO 14042 goes far beyond 

addressing administrative and management issues in order to promote efficiency and economy in 

procurement and contracting, and instead, in application, works as a regulation of public health,8 

which is not clearly authorized under the Procurement Act.9  

 
8  During oral argument, counsel for Defendants urged that vaccine mandates are needed in order to 
“efficiently manage our way out of this pandemic.”  (Tr., p. 153.)  However, the issue here is far more 
nuanced and requires a finding that Congress clearly gave the President authority to require all individuals 
who work on or in connection with a federal contract (valued over $250,000) to be fully vaccinated against 
COVID-19.   
 
9  The Court acknowledges that, one day prior to the entry of this Order, the Eleventh Circuit Court of 
Appeals issued an opinion, in a separate case, refusing to preliminarily enjoin enforcement of an interim 
rule issued by the Secretary of Health and Human Services requiring facilities that provide health care to 
Medicare and Medicaid beneficiaries to ensure that their staff are fully vaccinated  against  COVID-19.  
See Florida v. Dep’t of Health and Human Servs, No. 21-14098-JJ, 2021 WL 5768796, at *1 (11th Cir. 
Dec. 6, 2021), available at .  Defendants in this case notified the Court that the Florida opinion “supplements 
their merits arguments” (though they neglected to elaborate as to how), but the Court finds the case at hand 
to be materially different, in numerous ways, from the case before the Eleventh Circuit.  First, in the Florida 
opinion, the court addressed very different statutory and regulatory schemes, the Medicare and Medicaid 
statutes and the regulations governing conditions for facilities to participate in those programs.  Id. at *1–
2.  Nothing in the Florida case bears on whether the President is authorized, under his authority pursuant to 
the Procurement Act, to require private companies that enter into federal contracts to, in turn, require 
virtually all of their employees to be vaccinated.  Additionally, in the Florida case and unlike in the case at 
hand, the challenged directive is similar to the authorizing statutes, because they “both directly relate to 
efforts to prevent the spread of disease at facilities treating Medicare or Medicaid patients to protect the 
health and safety of those patients.”  Id. at *13; see also id. at *1–2 (“For both the Medicare and Medicaid 
programs, Congress charged the Secretary with ensuring that participating facilities protect the health and 
safety of their patients,” and the at-issue interim rule issued by the Secretary “amend[ed] the infection-
control regulations for facilities that participate in Medicare or Medicaid . . . [to] require[] that facilities 
certified to participate in Medicare or Medicaid ensure their staff are fully vaccinated against COVID-19, 
unless an employee is exempt . . . .”).  By contrast, here, while EO 14042 relates to efforts to prevent the 
spread of disease in any place an individual is working on or in connection with a federal contract, the at-
issue claimed authorizing statute relates to the President’s authority to take actions to “achieve a flexible 
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Even if, however, EO 14042 did not trigger the specific requirement that Congress “speak 

clearly” in authorizing the challenged executive action, the Court additionally finds that Plaintiffs 

have a likelihood of proving that EO 14042 does not have a sufficient nexus to the purposes of the 

Procurement Act and thus does not fall within the authority actually granted to the President in 

that Act.   

For essentially the same reasons recited in the preceding subsection, the Court finds that 

the directives contained within EO 14042 were not authorized by the Procurement Act.   

Defendants claim that, “[t]o anyone who has lived through the COVID-19 pandemic and its 

resulting economic turmoil, the nexus between reducing the spread of COVID-19 and economy 

and efficiency is self-evident.”  (Doc. 63, p. 16.)  They emphasize EO 14042’s explanation that 

“[the] safeguards [in the Task Force Guidance] will decrease the spread of COVID-19, which will 

decrease work absence, reduce labor costs, and improve the efficiency of contractors and 

subcontractors” and they argue that this “easily satisfies [the] lenient standard” of a sufficiently 

close nexus between the executive order and the purpose of the Procurement Act.  (Id. (quoting 86 

Fed. Reg. 50,985–88).)  Defendants are correct that the President has typically been afforded 

deference when courts review executive orders issued pursuant to the Procurement Act.  See, e.g., 

Chamber of Com. v. Reich, 74 F.3d 1322, 1333 (D.C. Cir. 1996) (“The President’s authority to 

pursue ‘efficient and economic’ procurement . . . certainly reach[es] beyond any narrow concept 

 
management system capable of making sophisticated judgments in pursuit of economy and efficiency” in 
government procurement and contracting, see Kahn, 618 F.2d at 789.  Put simply, the authorizing statute 
in the Florida case authorized the executive to implement a health and safety measure while the relied upon 
statute in this case does not.  The differing results in this case, the Florida case, and other cases challenging 
governmental actions to address the COVID-19 pandemic underscore the point that the focus of these cases 
is not on the effectiveness of vaccines and other measures but rather the legality of the Government’s 
actions.   
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of efficiency and economy in procurement.”) (collecting examples).  However, that deference was 

expressly not intended to operate as “a blank check for the President to fill in at his will.”  Kahn, 

618 F.2d at 793.  The President’s directives still must be “reasonably related” to the purposes of 

the Procurement Act, Liberty Mut. Ins. Co. v. Friedman, 639 F.2d 164, 170 (4th Cir. 1981) 

(emphasis added), and Defendants have not cited to a case upholding the use of the Procurement 

Act “to promulgate such a wide and sweeping public health regulation as mandatory vaccination 

for all federal contractors and subcontractors,” Kentucky v. Biden, 2021 WL 5587446, at *9.  Nor 

have Defendants cited to a case upholding some action or requirement undertaken pursuant to the 

Procurement Act that the Court finds analogous to the mandates in EO 14042.  While the Court is 

aware of cases where courts have held that a variety of types of executive orders were authorized 

under the Procurement Act, none have involved measures aimed at public health and none have 

involved the level of burdens implicated by EO 14042, which has already required and will 

continue to require extensive and costly administrative work by employers and will force at least 

some individuals to choose between getting medical treatment that they do not want or losing their 

job (and facing limited job replacement options due to the mandate).  Cf. UAW-Labor Emp. & 

Training Corp. v. Chao, 325 F.3d 360, 366–67 (D.C. Cir. 2003) (sufficiently close nexus between 

Procurement Act and executive order requiring federal contractors to post notices at all of their 

facilities informing employees of rights under federal labor law that protect employees from being 

forced to join a union or to pay mandatory dues for costs unrelated to representational activities); 

Kahn, 618 F.2d at 786–87 (sufficiently close nexus between Procurement Act and executive order 

that required certain federal contractors to comply with wage and price controls).  Following the 

Defendants’ logic and reasoning, the Procurement Act would be construed to give the President 
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the right to impose virtually any kind of requirement on businesses that wish to contract with the 

Government (and, thereby, on those businesses’ employees) so long as he determines it could lead 

to a healthier and thus more efficient workforce or it could reduce absenteeism.  Simply put, EO 

14042’s directives and resulting impact radiate too far beyond the purposes of the Procurement 

Act and the authority it grants to the President.  Accordingly, the Court concludes, based on the 

limited record before it, that Plaintiffs are more likely than Defendants to succeed on the issue of 

whether there is a sufficiently close nexus between EO 14042 and the purposes of the Procurement 

Act.  

2. Other Grounds Upon Which Plaintiffs Challenge EO 14042 

In further support of their request for a preliminary injunction, Plaintiffs also claim that 

Defendants issued the Task Force Guidance and the FAR Deviation Clause, which they claim 

constitute final agency action, without complying with the Administrative Procedure Act’s notice-

and-comment requirements.  (Doc. 55, pp. 17–22.)  The Court declines to wade into this issue 

given its determination that Plaintiffs have a likelihood of success on the merits on other grounds. 

Additionally, Plaintiffs allege that, if the Procurement Act does indeed authorize the 

directives issued in EO 14042, then the Procurement Act and EO 14042 are unconstitutional under 

the non-delegation doctrine and because they exceed Congress’s authority and intrude on state 

sovereignty.  This Court need not and does not issue any determination as to those challenges to 

resolve the motions before it.  However, it is worth noting that other Courts have either expressed 

agreement with or at least concern about these arguments, see, e.g., BST Holdings, LLC v. 

Occupational Safety and Health Admin., 17 F.4th 604, 616–18 (5th Cir. 2021); Kentucky, 2021 

WL 5587446, at *9.   
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C. Irreparable Injury Requirement 

In order to satisfy the irreparable injury requirement, a party must show that the threat of 

injury is “neither remote nor speculative, but actual and imminent.”  Ne. Fla. Chapter of Ass’n of 

Gen. Contractors of Am. v. City of Jacksonville, 896 F.2d 1283, 1285 (11th Cir. 1990) (quoting 

Tucker Anthony Realty Corp. v. Schlesinger, 888 F.2d 969, 973 (2d Cir. 1989)); see also Church 

v. City of Huntsville, 30 F.3d 1332, 1337 (11th Cir. 1994) (In order to obtain injunctive relief, a 

plaintiff must show “a real and immediate—as opposed to a merely conjectural or hypothetical—

threat of future injury.”). 

Defendants argue that losing contracts would not be irreparable harm—because there are 

administrative processes through which Plaintiffs can seek to challenge the contractual provision 

and to recover losses on contracts—and they claim that Plaintiffs have not “demonstrated that the 

compliance costs they claim to have incurred are in fact tied to such contracts.”  (Doc. 63, p. 4.)  

As referenced previously in this Order, the Court heard from three witnesses who described the 

incredibly time-consuming processes they have undertaken (typically requiring major input and 

assistance from numerous other departments across their institution) to identify the employees 

covered by the mandate and to implement software and technology to ensure that those employees 

have been fully vaccinated (or have requested and been granted an accommodation or exemption) 

by the deadline in January.  Not only must Plaintiffs ensure that their own employees satisfy the 

mandate, but they also must require that any subcontractors’ employees working on or in 

connection with a covered contract are in compliance.  The declarations of representatives of ABC 

members Cajun Contracting and McKelvey show similar administrative burdens and costs—

though on a smaller scale.  (See Exhs. ABC-2, ABC-3.)  Moreover, “complying with a regulation 
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later held invalid almost always produces the irreparable harm of nonrecoverable compliance.”  

BST Holdings, 17 F.4th at 618 (citing Texas v. EPA, 829 F.3d 405, 433 (5th Cir. 2016)).  The 

Court finds that the time and effort spent on these measures in the past—and going forward—

constitute compliance costs resulting from EO 14042, which appear to be irreparable.  See id. 

(“[T]he companies seeking a stay in this case will also be irreparably harmed in the absence of a 

stay, whether by the business and financial effects of a lost or suspended employee, compliance 

and monitoring costs associated with the Mandate, [or] the diversion of resources necessitated by 

the Mandate . . . .”); see also Odebrecht Constr., Inc. v. Sec’y, Fla. Dep’t of Transp., 715 F.3d at 

1289 (“[N]umerous courts have held that the inability to recover monetary damages . . . renders 

the harm suffered irreparable.”).    

D. Balancing of the Harms 

Defendants contend that, even assuming Plaintiffs have shown a risk of irreparable injury, 

no injunction should issue because more harm would result from enjoining EO 14042 and further 

delaying the vaccination of the thousands of currently-unvaccinated individuals working on federal 

contracts (thereby permitting the continued spread of COVID-19).  The Court disagrees.  Enjoining 

EO 14042 would, essentially, do nothing more than maintain the status quo; entities will still be 

free to encourage their employees to get vaccinated, and the employees will still be free to choose 

to be vaccinated.  In contrast, declining to issue a preliminary injunction would force Plaintiffs to 

comply with the mandate, requiring them to make decisions which would significantly alter their 

ability to perform federal contract work which is critical to their operations.  Indeed, it appears that 

not granting an injunction could imperil the financial viability of many of ABC’s members.  

Additionally, requiring compliance with EO 14042 would likely be life altering for many of 
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Plaintiffs’ employees as Plaintiffs would be required to decide whether an employee who refuses 

to be vaccinated can, in practicality, be reassigned to another office or another task or whether the 

employee instead must be terminated.  “[A]ny abstract ‘harm’ a stay might cause . . . pales in 

comparison and importance to the harms the absence of a stay threatens to cause countless 

individuals and companies.”  BST Holdings, 17 F.4th at 618.  Accordingly, the Court finds that 

the balancing of the harms weighs heavily in favor of enjoining the enforcement of EO 14042. 

E. Public Interest 

“For similar reasons, a stay is firmly in the public interest.  From economic uncertainty to 

workplace strife, the mere specter of [EO 14042] has contributed to untold economic upheaval in 

recent months” and “the principles at stake when it comes to [EO 14042] are not reducible to 

dollars and cents.”  Id. at 619. 

F. Scope of Injunctive Relief 

The Court now must determine the appropriate scope of the injunctive relief.  Generally, 

the Court treads lightly when issuing injunctive relief and resists the entry of “universal” or 

“nationwide” injunctions, and recognizes the need to “allow legal questions to percolate through 

the federal court system,” Kentucky, 2021 WL 5587446, at *14 (citing Trump v. Hawaii, 138 S. 

Ct. 2392, 2424 (2018) (Thomas, J., concurring) and Dep’t of Homeland Sec. v. New York, 140 S. 

Ct. 599, 600 (2020) (Gorsuch, J., concurring)).  While the original Plaintiffs to this case are (or are 

based in) a limited number of states, the Court has, in this Order, permitted ABC, a trade 

association with members “all over the country,” (doc. 50-1, p. 3), to intervene as a Plaintiff.  Not 

only is the geographic scope of ABC’s membership broad, their involvement in federal contracts 

is as well.  As noted above, they were awarded 57% of federal contracts exceeding $25 million 
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during fiscal years 2009–2020.  Accordingly, if the Court were to enjoin the enforcement of the 

mandate only in the Southern District of Georgia or only in Georgia, Alabama, Idaho, Kansas, 

South Carolina, Utah and West Virginia, then ABC’s members would not have injunctive relief as 

to covered contracts in other states.10  Furthermore, given the breadth of ABC’s membership, the 

number of contracts Plaintiffs will be involved with, and the fact that EO 14042 applies to 

subcontractors and others, limiting the relief to only those before the Court would prove unwieldy 

and would only cause more confusion.  Thus, on the unique facts before it, the Court finds it 

necessary, in order to truly afford injunctive relief to the parties before it, to issue an injunction 

with nationwide applicability.  

CONCLUSION 

 In light of the foregoing, the Court GRANTS IN PART and DENIES IN PART the 

Motion to Intervene, (doc. 48), GRANTS ABC’s Motion for Preliminary Injunction, (doc. 50), 

and GRANTS Plaintiffs’ Amended Motion for Preliminary Injunction, (doc. 55).11  Accordingly, 

the Court ORDERS that Defendants are ENJOINED, during the pendency of this action or until 

further order of this Court, from enforcing the vaccine mandate for federal contractors and 

subcontractors in all covered contracts in any state or territory of the United States of America.  

The Court further DIRECTS the Clerk of Court to UPDATE the docket to reflect the addition of 

Associated Builders and Contractors, Inc., as a Plaintiff in this case.  Because the proposed 

 
10 The Court is mindful of the fact that at least some of ABC’s members are already able to benefit from 
the injunctive relief recently afforded by the District Court for the Eastern District of Kentucky as to covered 
contracts in Kentucky, Ohio, and Tennessee.  See Kentucky, 2021 WL 5587446, at *14. 
 
11  Plaintiffs’ initial Motion for Preliminary Injunction, which was superseded by the Amended Motion for 
Preliminary Injunction that they later filed, is DENIED AS MOOT.  (Doc. 19.) 
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Complaint filed on the docket includes ABC-Georgia (which has not been allowed to intervene) 

as a plaintiff, the Court ORDERS Associated Builders and Contractors, Inc., to file a revised 

version of its Complaint within SEVEN (7) DAYS.  

SO ORDERED, this 7th day of December, 2021. 

 
 
 
 

       
R. STAN BAKER 
UNITED STATES DISTRICT JUDGE 
SOUTHERN DISTRICT OF GEORGIA 
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Department of Labor; Martin J. Walsh, Secretary, U.S. 
Department of Labor;  Douglas Parker, in his Official 
Capacity as Assistant Secretary of Labor for 
Occupational Safety and Health, 
 

Respondents. 
 
 

Petition for Review of  
Occupational Safety and Health Administration 

Emergency Temporary Standard 
 
 
Before Jones, Duncan, and Engelhardt, Circuit Judges. 

Kurt D. Engelhardt, Circuit Judge:

The Occupational Safety and Health Administration (OSHA) 

“reasonably determined” in June 2020 that an emergency temporary 

standard (ETS) was “not necessary” to “protect working people from 

occupational exposure to infectious disease, including COVID-19.” In re 
AFL-CIO, 2020 WL 3125324, at *1 (D.C. Cir. June 11, 2020). This was not 

the first time OSHA had done this; it has refused several times to issue ETSs 

despite legal action urging it do so. See, e.g., In re Int’l Chem. Workers Union, 

830 F.2d 369 (D.C. Cir. 1987) (per curiam). In fact, in its fifty-year history, 

OSHA has issued just ten ETSs.1 Six were challenged in court; only one 

survived.2 The reason for the rarity of this form of emergency action is 

 

1 Cong. Rsch. Serv., Occupational Safety and Health 
Administration (OSHA): Emergency Temporary Standards (ETS) 
and COVID-19, at 34 tbl. A-1 (Nov. 10, 2021), available at 
https://crsreports.congress.gov/product/pdf/R/R46288. 

2 It bears noting at the outset that most of the few ETSs issued by OSHA were 
immediately stayed pending merits review. See Asbestos Info. Ass’n/N. Am. v. OSHA, 727 
F.2d 415, 418 (5th Cir. 1984); Indus. Union Dep’t, AFL-CIO v. Bingham, 570 F.2d 965, 968 
(D.C. Cir. 1977); Taylor Diving Salvage Co. v. U.S. Dep’t of Lab., 537 F.2d 819, 820–21 (5th 
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simple: courts and the Agency have agreed for generations that 

“[e]xtraordinary power is delivered to [OSHA] under the emergency 

provisions of the Occupational Safety and Health Act,” so “[t]hat power 

should be delicately exercised, and only in those emergency situations which 

require it.” Fla. Peach Growers Ass’n v. U.S. Dep’t of Lab., 489 F.2d 120, 129–

30 (5th Cir. 1974). 

This case concerns OSHA’s most recent ETS—the Agency’s 

November 5, 2021 Emergency Temporary Standard (the “Mandate”) 

requiring employees of covered employers to undergo COVID-19 

vaccination or take weekly COVID-19 tests and wear a mask.3 An array of 

petitioners seeks a stay barring OSHA from enforcing the Mandate during 

the pendency of judicial review. On November 6, 2021, we agreed to stay the 

Mandate pending briefing and expedited judicial review. Having conducted 

that expedited review, we reaffirm our initial stay. 

I. 

OSHA promulgated its much anticipated4 vaccine mandate on 

November 5, 2021. Framed as an ETS, the Mandate requires all employers 

of 100 or more employees to “develop, implement, and enforce a mandatory 

COVID-19 vaccination policy” and require any workers who remain 

 

Cir. 1976) (per curiam); Fla. Peach Growers Ass’n v. U.S. Dep’t of Lab., 489 F.2d 120, 126 
(5th Cir. 1974). 

3 See COVID-19 Vaccination and Testing; Emergency Temporary Standard, 86 
Fed. Reg. 61,402 (Nov. 5, 2021) (to be codified at 29 C.F.R. pts. 1910, 1915, 1917, 1918, 
1926, and 1928). 

4 Debates over the Biden Administration’s forthcoming vaccine mandate roiled the 
country throughout much of the Fall. For obvious reasons, the Mandate affects every 
person in America in one way or another.  
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unvaccinated to “undergo [weekly] COVID-19 testing and wear a face 

covering at work in lieu of vaccination.” 86 Fed. Reg. 61,402, 61,402.  

On the afternoon of the Mandate’s publication, a diverse group of 

petitioners (including covered employers, States, religious groups, and 

individual citizens) moved to stay and permanently enjoin the mandate in 

federal courts of appeals across the nation. Finding “cause to believe there 

are grave statutory and constitutional issues with the Mandate,” we 

intervened and imposed a temporary stay on OSHA’s enforcement of the 

Mandate. For ease of judicial review, and in light of the pressing need to act 

immediately, we consolidated our court’s petitions under the case number 

captioned above. 

Many of the petitioners are covered private employers within the 

geographical boundaries of this circuit.5 Their standing6 to sue is obvious—

the Mandate imposes a financial burden upon them by deputizing their 

participation in OSHA’s regulatory scheme, exposes them to severe financial 

risk if they refuse or fail to comply, and threatens to decimate their 

workforces (and business prospects) by forcing unwilling employees to take 

their shots, take their tests, or hit the road. 

 

5 Because these petitioners are the targets of the Mandate and bear the brunt of 
OSHA’s regulatory power, we principally analyze the petitions from their perspective. 
This is not to say that the claims of other petitioners such as States or individual citizens 
would be any less successful on a thorough analysis. 

6 “Only one of the petitioners needs to have standing to permit us to consider the 
petition for review.” Massachusetts v. EPA, 549 U.S. 497, 518 (2007). 
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The petitioners seek a stay—and ultimately a permanent injunction—

of the Mandate’s enforcement pending full judicial review of the Mandate. 

We address their request for a stay today.7 

II. 

 The “traditional stay factors . . . govern a request for a stay pending 

judicial review.” Nken v. Holder, 556 U.S. 418, 426 (2009). Under the 

traditional stay standard, a court considers four factors: “(1) whether the stay 

applicant has made a strong showing that he is likely to succeed on the merits; 

(2) whether the applicant will be irreparably injured absent a stay; (3) 

whether issuance of the stay will substantially injure the other parties 

interested in the proceeding; and (4) where the public interest lies.” Hilton 
v. Braunskill, 481 U.S. 770, 776 (1987). 

 Each of these factors favors a stay here. 

A. 

 We first consider whether the petitioners’ challenges to the Mandate 

are likely to succeed on the merits. For a multitude of reasons, they are.  

 

7 Our November 6, 2021 stay order preserved the status quo during the pendency 
of briefing. The unusual procedural posture of this case makes for an unusual process. 
Ordinarily, a federal plaintiff aggrieved by an adversary’s threatened course of action must 
go to a district court to seek injunctive relief at the outset. In this ordinary scenario, a 
preliminary injunction precedes a permanent injunction, and trial-court review precedes 
appellate review. But this is not a typical case. Here, the statute giving OSHA the power to 
issue emergency temporary standards like the Mandate also provides for direct and 
immediate judicial review in “the United States court of appeals for the circuit wherein” 
“[a]ny person who may be adversely affected by” an ETS “resides or has his principal 
place of business.” See 29 U.S.C. § 655(f). Satisfied of our jurisdiction to proceed under 
that provision, but mindful of our unusual procedural posture, we apply the traditional 
factors for a stay pending judicial review and draw factual support from the attachments to 
the pleadings, uncontested facts, and judicial notice. 
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We begin by stating the obvious. The Occupational Safety and Health 

Act, which created OSHA, was enacted by Congress to assure Americans 

“safe and healthful working conditions and to preserve our human 

resources.” See 29 U.S.C. § 651 (statement of findings and declaration of 

purpose and policy). It was not—and likely could not be, under the 

Commerce Clause and nondelegation doctrine8—intended to authorize a 

workplace safety administration in the deep recesses of the federal 

bureaucracy to make sweeping pronouncements on matters of public health 

affecting every member of society in the profoundest of ways. Cf. Ala. Ass’n 
of Realtors v. HHS, 141 S. Ct. 2485, 2488–90 (2021) (per curiam). 

 On the dubious assumption that the Mandate does pass constitutional 

muster—which we need not decide today9—it is nonetheless fatally flawed 

on its own terms. Indeed, the Mandate’s strained prescriptions combine to 

make it the rare government pronouncement that is both overinclusive 

(applying to employers and employees in virtually all industries and 

workplaces in America, with little attempt to account for the obvious 

differences between the risks facing, say, a security guard on a lonely night 

shift, and a meatpacker working shoulder to shoulder in a cramped 

warehouse) and underinclusive (purporting to save employees with 99 or 

more coworkers from a “grave danger” in the workplace, while making no 

attempt to shield employees with 98 or fewer coworkers from the very same 

 

8 The nondelegation doctrine constrains Congress’s ability to delegate its 
legislative authority to executive agencies. See, e.g., Mistretta v. United States, 488 U.S. 361, 
371–72 (1989) (“The Constitution provides that ‘[a]ll legislative Powers herein granted 
shall be vested in a Congress of the United States’ . . . and we have long insisted that ‘the 
integrity and maintenance of the system of government ordered by the Constitution’ 
mandate that Congress generally cannot delegate its legislative power to another Branch.” 
(first quoting U.S. Const. art. I, § 1; then quoting Field v. Clark, 143 U.S. 649, 692 
(1892))). 

9 But see infra subsection II.A.2.f. 
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threat). The Mandate’s stated impetus—a purported “emergency” that the 

entire globe has now endured for nearly two years,10 and which OSHA itself 

spent nearly two months responding to11—is unavailing as well. And its 

promulgation grossly exceeds OSHA’s statutory authority. 

1. 

After the President voiced his displeasure with the country’s 

vaccination rate in September,12 the Administration pored over the U.S. 

Code in search of authority, or a “work-around,”13 for imposing a national 

 

10 As Justice Gorsuch recently observed, society’s interest in slowing the spread of 
COVID-19 “cannot qualify as [compelling] forever,” for “[i]f human nature and history 
teach anything, it is that civil liberties face grave risks when governments proclaim 
indefinite states of emergency.” Does 1–3 v. Mills, --- S. Ct. ---, 2021 WL 5027177, at *3 
(Oct. 29, 2021) (Gorsuch, J., dissenting); see also Fla. Peach Growers, 489 F.2d at 131 
(situation ongoing for “last several years . . . fail[ed] to qualify for [OSHA] emergency 
measures”). 

11 The President announced his intention to impose a national vaccine mandate on 
September 9, 2021. See, e.g., Kevin Liptak & Kaitlan Collins, Biden Announces New Vaccine 
Mandates that Could Cover 100 Million Americans, CNN (Sept. 9, 2021), 
https://www.cnn.com/2021/09/09/politics/joe-biden-covid-speech/index.html 
(“‘We’ve been patient, but our patience is wearing thin, and your refusal has cost all of us,’ 
Biden said, his tone hardening toward Americans who still refuse to receive a vaccine 
despite ample evidence of their safety and full approval of one . . . .”). OSHA issued the 
Mandate nearly two months later, on November 5, 2021, and the Mandate itself 
prominently features yet another two-month delay. One could query how an “emergency” 
could prompt such a “deliberate” response. In similar cases, we’ve held that OSHA’s 
failure to act promptly “does not conclusively establish that a situation is not an 
emergency,” but “may be evidence that a situation is not a true emergency.” Asbestos Info., 
727 F.2d at 423 (emphasis added). 

12 See supra note 11. 
13 On September 9, 2021, White House Chief of Staff Ron Klain retweeted MSNBC 

anchor Stephanie Ruhle’s tweet that stated, “OSHA doing this vaxx mandate as an 
emergency workplace safety rule is the ultimate work-around for the Federal govt to require 
vaccinations.” See, e.g., Pet’rs Burnett Specialists, Choice Staffing, LLC, and Staff Force 
Inc.’s Reply Brief at 4 (emphasis added). 
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vaccine mandate. The vehicle it landed on was an OSHA ETS. The statute 

empowering OSHA allows OSHA to bypass typical notice-and-comment 

proceedings for six months by providing “for an emergency temporary 

standard to take immediate effect upon publication in the Federal Register” 

if it “determines (A) that employees are exposed to grave danger from 

exposure to substances or agents determined to be toxic or physically harmful 

or from new hazards, and (B) that such emergency standard is necessary to 

protect employees from such danger.” 29 U.S.C. § 655(c)(1). 

As the name suggests, emergency temporary standards “are an 

‘unusual response’ to ‘exceptional circumstances.’” Int’l Chem. Workers, 

830 F.2d at 371 (quoting Pub. Citizen Health Rsch. Grp. v. Auchter, 702 F.2d 

1150, 1155 (D.C. Cir. 1983)). Thus, courts have uniformly observed that 

OSHA’s authority to establish emergency temporary standards under 

§ 655(c) “is an ‘extraordinary power’ that is to be ‘delicately exercised’ in 

only certain ‘limited situations.’” Id. at 370 (quoting Pub. Citizen, 702 F.2d 

at 1155).14 

But the Mandate at issue here is anything but a “delicate[] exercise[]” 

of this “extraordinary power.” Cf. Pub. Citizen, 702 F.2d at 1155. Quite the 

opposite, rather than a delicately handled scalpel, the Mandate is a one-size-

fits-all sledgehammer that makes hardly any attempt to account for 

differences in workplaces (and workers) that have more than a little bearing 

on workers’ varying degrees of susceptibility to the supposedly “grave 

danger” the Mandate purports to address.  

 

14 The Agency has thus conceded in the past that “[t]he OSH Act does not 
authorize OSHA to issue sweeping health standards to address entire classes of known and 
unknown infectious diseases on an emergency basis without notice and comment.” See 
Department of Labor’s Resp. to the Emergency Pet. for a Writ of Mandamus at 33–34, In 
re AFL-CIO, No. 20-1158 (D.C. Cir. May 29, 2020) [hereinafter OSHA D.C. Circuit Brief]. 
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2. 

Thus, as § 655(c)(1) plainly provides, to be lawfully enacted, an ETS 

must: (1) address “substances or agents determined to be toxic or physically 

harmful”—or “new hazards”—in the workplace; (2) show that workers are 

exposed to such “substances,” “agents,” or “new hazards” in the 

workplace; (3) show that said exposure places workers in “grave danger”; 

and (4) be “necessary” to alleviate employees’ exposure to gravely 

dangerous hazards in the workplace. As we have noted in the past, the 

precision of this standard makes it a difficult one to meet. See Fla. Peach 
Growers, 489 F.2d at 130 (observing that OSHA’s ETS authority “requires 

determination of danger from exposure to harmful substances, not just a 

danger of exposure; and, not exposure to just a danger, but to a grave danger; 

and, not the necessity of just a temporary standard, but that an emergency 

[temporary] standard is necessary”).15 

(a) 

 In its brief, Texas makes a compelling argument that § 655(c)(1)’s 

neighboring phrases “substances or agents” and “toxic or physically 

harmful” place an airborne virus beyond the purview of an OSHA ETS in the 

first place. To avoid “giving unintended breadth to the Acts of Congress,” 

courts “rely on the principle of noscitur a sociis—a word is known by the 

company it keeps.” Yates v. United States, 574 U.S. 528, 543 (2015) (cleaned 

up). Here, OSHA’s attempt to shoehorn an airborne virus that is both widely 

present in society (and thus not particular to any workplace) and non-life-

 

15 In prior litigation, OSHA acknowledged that many “workplaces” covered by a 
COVID-19 ETS “are not merely workplaces,” but are also “stores, restaurants, and other 
places occupied by workers and the general public alike, in which the measures called for 
require a broader lens—and at times a broader mandate—than available to OSHA.” See 
OSHA D.C. Circuit Brief at 20. 
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threatening to a vast majority of employees into a neighboring phrase 

connoting toxicity and poisonousness is yet another transparent stretch. Other 

cases involving OSHA (though not ETSs per se) shed further light on the 

intended meaning of these terms. See, e.g., UAW v. OSHA, 938 F.2d 1310, 

1314 (D.C. Cir. 1991). See generally Indus. Union Dep’t, AFL-CIO v. Am. 
Petroleum Inst., 448 U.S. 607 (1980). Any argument OSHA may make that 

COVID-19 is a “new hazard[]” would directly contradict OSHA’s prior 

representation to the D.C. Circuit that “[t]here can be no dispute that 

COVID-19 is a recognized hazard.” See OSHA D.C. Circuit Brief at 25 

(emphasis added). 

(b) 

 A natural first step in enacting a lawful ETS is to show that employees 

covered by the ETS are in fact exposed to the dangerous substances, agents, 

or hazards at issue—here, COVID-19. See, e.g., Int’l Chem. Workers, 830 F.2d 

at 371 (noting OSHA’s stated view “that a finding of ‘grave danger’ to 

support an ETS be based upon exposure in actual levels found in the 

workplace”). As it pertains to the vast majority of private employees covered 

by the Mandate, however, OSHA fails to meet this threshold burden. In 

defending the Mandate before this court, the Government credits OSHA 

with “describ[ing] myriad studies showing workplace [COVID-19] ‘clusters’ 

and ‘outbreaks’ and other significant ‘evidence of workplace transmission’ 

and ‘exposure.’” See Resp’ts’ Opp’n to Emergency Stay Mot. at 8. But this 

misses the mark, as OSHA is required to make findings of exposure—or at 

least the presence of COVID-19—in all covered workplaces.  

Of course, OSHA cannot possibly show that every workplace covered 

by the Mandate currently has COVID-positive employees, or that every 

industry covered by the Mandate has had or will have “outbreaks.” As 
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discussed below, this kind of overbreadth plagues the Mandate generally. See 
infra subsection II.A.2.d. 

(c) 

Equally problematic, however, is that it remains unclear that COVID-

19—however tragic and devastating the pandemic has been—poses the kind 

of grave danger § 655(c)(1) contemplates. See, e.g., Int’l Chem. Workers, 830 

F.2d at 371 (noting that OSHA itself once concluded “that to be a ‘grave 

danger,’ it is not sufficient that a chemical, such as cadmium, can cause cancer 

or kidney damage at a high level of exposure” (emphasis added)). For starters, 

the Mandate itself concedes that the effects of COVID-19 may range from 

“mild” to “critical.” As important, however, the status of the spread of the 

virus has varied since the President announced the general parameters of the 

Mandate in September. (And of course, this all assumes that COVID-19 

poses any significant danger to workers to begin with; for the more than 

seventy-eight percent16 of Americans aged 12 and older either fully or partially 

inoculated against it, the virus poses—the Administration assures us—little 

risk at all.) See, e.g., 86 Fed. Reg. 61,402, 61,402–03 (“COVID-19 vaccines 

authorized or approved by the [FDA] effectively protect vaccinated 

individuals against severe illness and death from COVID-19.”). 

The Administration’s prior statements in this regard further belie the 

notion that COVID-19 poses the kind of emergency that allows OSHA to take 

the extreme measure of an ETS. In reviewing agency pronouncements, 

courts need not turn a blind eye to the statements of those issuing such 

pronouncements. See, e.g., FCC v. Fox Television Stations, Inc., 556 U.S. 502, 

515 (2009). In fact, courts have an affirmative duty not to do so. It is thus 

 

16 See CDC, Covid Data Tracker, https://covid.cdc.gov/covid-data-
tracker/#datatracker-home.  

COVID-19 Challenges for
Employers:

Page 134 of 619



No. 21-60845 

12 

critical to note that the Mandate makes no serious attempt to explain why 

OSHA and the President himself17 were against vaccine mandates before they 

were for one here. See, e.g., Occupational Exposure to Bloodborne Pathogens, 

54 Fed. Reg. 23,042, 23,045 (May 30, 1989) (“Health in general is an 

intensely personal matter. . . . OSHA prefers to encourage rather than try to 

force by governmental coercion, employee cooperation in [a] vaccination 

program.”); Letter from Loren Sweatt, Principal Deputy Assistant Sec’y, 

OSHA, to Richard L. Trumka, President, AFL-CIO at 3 (May 29, 2020) 

[hereinafter Sweatt Letter] (acknowledging as a general matter that it “would 

not be necessary for OSHA to issue an ETS to protect workers from 

infectious diseases” because “OSHA lacks evidence to conclude that all 

infectious diseases to which employees may be exposed at a workplace 

constitute a ‘grave danger’ for which an ETS is an appropriate remedy”). 

Because it is generally “arbitrary or capricious” to “depart from a prior 

policy sub silentio,” agencies must typically provide a “detailed explanation” 

for contradicting a prior policy, particularly when the “prior policy has 

engendered serious reliance interests.” FCC v. Fox, 556 U.S. at 515. OSHA’s 

reversal here strains credulity, as does its pretextual basis.18 Such 

shortcomings are all hallmarks of unlawful agency actions. 

 To be sure, “OSHA’s assessment of . . . scientifically complex [facts] 

and its balancing of the competing policies that underlie the decision whether 

to issue an ETS . . . are entitled to great deference,” but this is not a case 

 

17 In December of 2020, the President was quoted as saying, “No I don’t think 
[vaccines] should be mandatory.” See, e.g., Jacob Jarvis, Fact Check: Did Joe Biden Reject 
Idea of Mandatory Vaccines in December 2020, Newsweek (Sept. 10, 2021), 
https://www.newsweek.com/fact-check-joe-biden-no-vaccines-mandatory-december-
2020-1627774.  

18 See supra note 13 (Klain endorsement of the term “work-around”). 
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where any amount of deference would make a bit of difference. Int’l Chem. 
Workers, 830 F.2d at 371.  

(d) 

We next consider the necessity of the Mandate. The Mandate is 

staggeringly overbroad. Applying to 2 out of 3 private-sector employees in 

America, in workplaces as diverse as the country itself, the Mandate fails to 

consider what is perhaps the most salient fact of all: the ongoing threat of 

COVID-19 is more dangerous to some employees than to other employees. All 

else equal, a 28 year-old trucker spending the bulk of his workday in the 

solitude of his cab is simply less vulnerable to COVID-19 than a 62 year-old 

prison janitor. Likewise, a naturally immune unvaccinated worker is 

presumably at less risk than an unvaccinated worker who has never had the 

virus. The list goes on, but one constant remains—the Mandate fails almost 

completely to address, or even respond to, much of this reality and common 

sense. 

Moreover, earlier in the pandemic, the Agency recognized the 

practical impossibility of tailoring an effective ETS in response to COVID-

19. See OSHA D.C. Circuit Brief at 16, 17, 21, 26 (“Based on substantial 

evidence, OSHA determined that an ETS is not necessary both because there 

are existing OSHA and non-OSHA standards that address COVID-19 and 

because an ETS would actually be counterproductive. . . . To address all 

employers and to do so with the requisite dispatch, an ETS would at best be 

an enshrinement of these general and universally known measures that are 

already enforceable through existing OSHA tools that require employers to 

assess and address extant hazards. OSHA’s time and resources are better 

spent issuing industry-specific guidance that adds real substance and permits 

flexibility as we learn more about this virus. Given that we learn more about 

COVID-19 every day, setting rules in stone through an ETS (and later a 
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permanent rule) may undermine worker protection by permanently 

mandating precautions that later prove to be inefficacious. . . . [A]n ETS 

could only enshrine broad legal standards that are already in place or direct 

employers to develop COVID-19 response plans specific to their businesses, 

something employers are already doing. Such a step would be superfluous at 

best and could be counterproductive to ongoing state, local, and private 

efforts. . . . Additionally, employers may choose any effective method to 

abate a recognized hazard under the general duty clause. Contrary to AFL-

CIO’s argument, this flexibility is likely to improve worker safety, because 

employers must choose a means of abatement that eliminates the hazard or 

materially reduces it to the extent feasible.”). OSHA itself admitted that “an 

ETS once issued could very well become ineffective or counterproductive, as 

it may be informed by incomplete or ultimately inaccurate information.” Id. 

at 30, 32–33 (acknowledging further that “[a]dequate safeguards for workers 

could differ substantially based on geographic location, as the pandemic has 

had dramatically different impacts on different parts of the country. State and 

local requirements and guidance on COVID-19 are thus critical to employers 

in determining how to best protect workers, and OSHA must retain flexibility 

to adapt its advice regarding incorporation of such local guidance, where 

appropriate. . . . [A]n ETS meant to broadly cover all workers with potential 

exposure to COVID-19—effectively all workers across the country—would 

have to be written at such a general level that it would risk providing very 

little assistance at all”). 

In light of this immense complexity, one might naturally ask the 

Agency—is this situation truly amenable to a one-size-fits-all Mandate? The 

likely answer may be why OSHA has in the past “determined that the best 

approach for responding to the pandemic is to enforce the existing OSH Act 

requirements that address infectious disease hazards, while also issuing 

detailed, industry-specific guidance,” which is generally “more effective 
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than promulgating a rigid set of requirements for all employers in all 

industries based on limited information.” See Sweatt Letter at 2. In sum, as 

OSHA itself has previously acknowledged, an ETS appears to be a “poorly-

suited approach for protecting workers against [COVID-19] because no 

standard that covers all of the Nation’s workers would protect all those 

workers equally.” See id. at 9. 

At the same time, the Mandate is also underinclusive. The most 

vulnerable worker in America draws no protection from the Mandate if his 

company employs 99 workers or fewer. The reason why? Because, as even 

OSHA admits, companies of 100 or more employers will be better able to 

administer (and sustain) the Mandate. See 86 Fed. Reg. 61,402, 61,403 

(“OSHA seeks information about the ability of employers with fewer than 

100 employees to implement COVID-19 vaccination and/or testing 

programs.”). That may be true. But this kind of thinking belies the premise 

that any of this is truly an emergency. Indeed, underinclusiveness of this sort 

is often regarded as a telltale sign that the government’s interest in enacting 

a liberty-restraining pronouncement is not in fact “compelling.” Cf. Church 
of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 542–46 (1993) 

(city’s ban on religious animal sacrifice but corresponding allowance of other 

activities similarly endangering public health belied its purportedly 

“compelling” interest in safe animal disposal practices). The underinclusive 

nature of the Mandate implies that the Mandate’s true purpose is not to 

enhance workplace safety, but instead to ramp up vaccine uptake by any 

means necessary.19 

 

19 The Mandate is also underinclusive in the solutions it proposes. Indeed, even in 
its fullest force, the Mandate cannot prevent vaccinated employees from spreading the 
virus in the workplace, or prevent unvaccinated employees from spreading the virus in 
between weekly tests. 
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(e) 

 If the deficiencies we’ve already covered aren’t enough, other 

miscellaneous considerations seal the Mandate’s fate. For one, “[t]he 

Agency cannot use its ETS powers as a stop-gap measure,” Asbestos Info., 727 

F.2d at 422, but concedes that that is precisely what the Mandate is intended 

to do here. See 86 Fed. Reg. 61,402, 61,434–35 (admitting that “[c]rafting a 

multi-layered standard that is comprehensive and feasible for all covered 

work settings, including mixed settings of vaccinated and unvaccinated 

workers, is an extraordinarily challenging and complicated undertaking, yet 

the grave danger that COVID-19 poses to unvaccinated workers obliges the 

agency to act as quickly as possible”). For another, courts have consistently 

recognized that the “protection afforded to workers [by an ETS] should 

outweigh the economic consequences to the regulated industry,” Asbestos 

Info., 727 F.2d at 423, but for all the reasons we’ve previously noted, the 

Mandate flunks a cost-benefit analysis here.   

(f) 

 It lastly bears noting that the Mandate raises serious constitutional 

concerns that either make it more likely that the petitioners will succeed on 

the merits, or at least counsel against adopting OSHA’s broad reading of 

§ 655(c) as a matter of statutory interpretation. 

 First, the Mandate likely exceeds the federal government’s authority 

under the Commerce Clause because it regulates noneconomic inactivity that 

falls squarely within the States’ police power. A person’s choice to remain 

unvaccinated and forgo regular testing is noneconomic inactivity. Cf. NFIB 
v. Sebelius, 567 U.S. 519, 522 (2012) (Roberts, C.J., concurring); see also id. at 

652–53 (Scalia, J., dissenting). And to mandate that a person receive a vaccine 

or undergo testing falls squarely within the States’ police power. Zucht v. 
King, 260 U.S. 174, 176 (1922) (noting that precedent had long “settled that 
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it is within the police power of a state to provide for compulsory 

vaccination”); Jacobson v. Massachusetts, 197 U.S. 11, 25–26 (1905) (similar). 

The Mandate, however, commandeers U.S. employers to compel millions of 

employees to receive a COVID-19 vaccine or bear the burden of weekly 

testing. 86 Fed. Reg. 61,402, 61,407, 61,437, 61,552. The Commerce Clause 

power may be expansive, but it does not grant Congress the power to regulate 

noneconomic inactivity traditionally within the States’ police power. See 
Sebelius, 567 U.S. at 554 (Roberts, C.J., concurring) (“People, for reasons of 

their own, often fail to do things that would be good for them or good for 

society. Those failures—joined with the similar failures of others—can 

readily have a substantial effect on interstate commerce. Under the 

Government’s logic, that authorizes Congress to use its commerce power to 

compel citizens to act as the Government would have them act.”); see also 

Bond v. United States, 572 U.S. 844, 854 (2014) (“The States have broad 

authority to enact legislation for the public good—what we have often called 

a ‘police power.’ . . . The Federal Government, by contrast, has no such 

authority. . . .” (citations omitted)). Indeed, the courts “always have rejected 

readings of the Commerce Clause . . . that would permit Congress to exercise 

a police power.” United States v. Lopez, 514 U.S. 549, 584 (1995) (Thomas, 

J., concurring). In sum, the Mandate would far exceed current constitutional 

authority. 

 Second, concerns over separation of powers principles cast doubt over 

the Mandate’s assertion of virtually unlimited power to control individual 

conduct under the guise of a workplace regulation. As Judge Duncan points 

out, the major questions doctrine confirms that the Mandate exceeds the 

bounds of OSHA’s statutory authority. Congress must “speak clearly if it 

wishes to assign to an agency decisions of vast economic and political 

significance.” Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014) (cleaned 

up). The Mandate derives its authority from an old statute employed in a 
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novel manner,20 imposes nearly $3 billion in compliance costs, involves broad 

medical considerations that lie outside of OSHA’s core competencies, and 

purports to definitively resolve one of today’s most hotly debated political 

issues. Cf. MCI Telecomms. Corp. v. AT&T, 512 U.S. 218, 231 (1994) 

(declining to hold that the FCC could eliminate telecommunications rate-

filing requirements); FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 

120, 159–60 (2000) (declining to hold that the FDA could regulate 

cigarettes); Gonzales v. Oregon, 546 U.S. 243, 262 (2006) (declining to allow 

DOJ to ban physician-assisted suicide). There is no clear expression of 

congressional intent in § 655(c) to convey OSHA such broad authority, and 

this court will not infer one. Nor can the Article II executive breathe new 

power into OSHA’s authority—no matter how thin patience wears. 

 At the very least, even if the statutory language were susceptible to 

OSHA’s broad reading—which it is not—these serious constitutional 

concerns would counsel this court’s rejection of that reading. Jennings v. 
Rodriguez, 138 S. Ct. 830, 836 (2018). 

* * * 

Accordingly, the petitioners’ challenges to the Mandate show a great 

likelihood of success on the merits, and this fact weighs critically in favor of 

a stay. 

B. 

 It is clear that a denial of the petitioners’ proposed stay would do them 

irreparable harm. For one, the Mandate threatens to substantially burden the 

 

20 Here, it is simply unlikely that Congress assigned authority over such a 
monumental policy decision to OSHA—hard hats and safety goggles, this is not. 
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liberty interests21 of reluctant individual recipients put to a choice between 

their job(s) and their jab(s). For the individual petitioners, the loss of 

constitutional freedoms “for even minimal periods of 

time . . . unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 

U.S. 347, 373 (1976) (“The loss of First Amendment freedoms, for even 

minimal periods of time, unquestionably constitutes irreparable injury.”). 

Likewise, the companies seeking a stay in this case will also be 

irreparably harmed in the absence of a stay, whether by the business and 

financial effects of a lost or suspended employee, compliance and monitoring 

costs associated with the Mandate, the diversion of resources necessitated by 

the Mandate, or by OSHA’s plan to impose stiff financial penalties on 

companies that refuse to punish or test unwilling employees. The Mandate 

places an immediate and irreversible imprint on all covered employers in 

America, and “complying with a regulation later held invalid almost always 
produces the irreparable harm of nonrecoverable compliance costs.” See 
Texas v. EPA, 829 F.3d 405, 433 (5th Cir. 2016) (quoting Thunder Basin Coal 
Co. v. Reich, 510 U.S. 200, 220–21 (1994) (Scalia, J., concurring in part and 

in the judgment)). 

The States, too, have an interest in seeing their constitutionally 

reserved police power over public health policy defended from federal 

overreach. 

C. 

 In contrast, a stay will do OSHA no harm whatsoever. Any interest 

OSHA may claim in enforcing an unlawful (and likely unconstitutional) ETS 

is illegitimate. Moreover, any abstract “harm” a stay might cause the Agency 

 

21 Not to mention the free religious exercise of certain employees. See U.S. 
Const. amend. I; cf. Holt v. Hobbs, 574 U.S. 352, 361 (2015). 
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pales in comparison and importance to the harms the absence of a stay 

threatens to cause countless individuals and companies. 

D. 

 For similar reasons, a stay is firmly in the public interest. From 

economic uncertainty to workplace strife, the mere specter of the Mandate 

has contributed to untold economic upheaval in recent months. Of course, 

the principles at stake when it comes to the Mandate are not reducible to 

dollars and cents. The public interest is also served by maintaining our 

constitutional structure and maintaining the liberty of individuals to make 

intensely personal decisions according to their own convictions—even, or 

perhaps particularly, when those decisions frustrate government officials.  

* * * 

 The Constitution vests a limited legislative power in Congress. For 

more than a century, Congress has routinely used this power to delegate 

policymaking specifics and technical details to executive agencies charged 

with effectuating policy principles Congress lays down. In the mine run of 

cases—a transportation department regulating trucking on an interstate 

highway, or an aviation agency regulating an airplane lavatory—this is 

generally well and good. But health agencies do not make housing policy, and 

occupational safety administrations do not make health policy. Cf. Ala. Ass’n 
of Realtors, 141 S. Ct. at 2488–90. In seeking to do so here, OSHA runs afoul 

of the statute from which it draws its power and, likely, violates the 

constitutional structure that safeguards our collective liberty. 

 For these reasons, the petitioners’ motion for a stay pending review is 

GRANTED. Enforcement of the Occupational Safety and Health 

Administration’s “COVID-19 Vaccination and Testing; Emergency 
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Temporary Standard”22 remains STAYED pending adequate judicial review 

of the petitioners’ underlying motions for a permanent injunction.23 

 In addition, IT IS FURTHER ORDERED that OSHA take no 

steps to implement or enforce the Mandate until further court order. 

 

 

22 86 Fed. Reg. 61,402 (Nov. 5, 2021) (to be codified at 29 C.F.R. pts. 1910, 1915, 
1917, 1918, 1926, and 1928). 

23 The Clerk of Court shall ensure that this order applies with equal force to all 
related motions consolidated into this case in accordance with the court’s November 6, 
2021 order. 
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Stuart Kyle Duncan, Circuit Judge, concurring: 

In addition to the many reasons ably identified by Judge Engelhardt’s 

opinion, I underscore one reason why these challenges to OSHA’s 

unprecedented mandate are virtually certain to succeed. 

Courts “expect Congress to speak clearly when authorizing an agency 

to exercise powers of ‘vast economic and political significance.’” Ala. Ass’n 
of Realtors v. Dep’t of Health & Human Servs., 141 S. Ct. 2485, 2489 (2021) 

(quoting Utility Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014)). OSHA’s 

rule reaches “two-thirds of all private-sector workers in the nation.”86 Fed. 

Reg. 61,402, 61,403 (Nov. 5, 2021). It compels covered employers to (1) make 

employees get vaccinated or get weekly tests at their expense and wear 

masks; (2) “remove” non-complying employees; (3) pay per-violation fines; 

and (4) keep records of employee vaccination or testing status. 86 Fed. Reg. 

at 61,402–03, 61,551–54; 29 U.S.C. § 666. OSHA invokes no statute 

expressly authorizing the rule. Instead, OSHA issued it under an emergency 

provision addressing workplace “substances,” “agents,” or “hazards” that 

it has used only ten times in the last 50 years and never to mandate vaccines. 

86 Fed. Reg. at 61,403; see 29 U.S.C. § 655(c)(1). 

Whether Congress could enact such a sweeping mandate under its 

interstate commerce power would pose a hard question. See NFIB v. Sebelius, 

567 U.S. 519, 549–61 (2012). Whether OSHA can do so does not. 

I concur in granting a stay.           
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@�����&�������������6	�%����#�����&�7��UVWXỲa�bcYa�deVafeVaXg�hVcYXVf�Xi�XpV�Uqrstuvw�qxXyWVY���������$�	�4������%����6��������	����%��$�����������������������	���������	���	���%�������%���6�����%���%&��6������%�&�����(("(���������1
9@�1&�������B�����$����D�		������������	����%�6���#��������������&&�����&��D�����������$%����%�&���$���$���������������%������������Q�)20������$���$�����%�$����������6����������	�%����4�����������%���	���4����6�#�����#�������������������4�2��("((�����%�&��	�������������%&��6���64�����@�&�����4��������G���%��4�)�������@�&�����45%���	�#���0������)(0������$���$����$���%�����&��������%����%�&�����(("()&0)(0)F0���������1
9@�1&�7����������������������������������������cd�����e�����(I��P
�f�(!2"7C32"(���$����%�������������&���������6�����&���4���4%��������$�	�4��������$����%�D�����	�����$����������&�����5%�D�#�%�64�����$�	�4��������&�����6�������������4$��������������&������	�����������$�	�4������%����6��������	���&��%��������	����%%��%7��g�����		4�����%���$����%�$�%��6�����D��������������	�������������	��%����������D��&��%�&���$����%�&������%���6	4�6��%�#��#��������$������$�	�4��5%�#�����	��%%��%��6���������������	��������������2!���6�%���%%���4��������$�������		�D��#�����$��������D��&�������$����%�D���������������D�����	��64������$�	�4��7��G���B�����$������&�#��h�%������%�$���$�	�4��%�����%����&����������%�$�4�����6���6	��������D���������&��������4$���%�����D�����	���#%�����$�	�4������%����6��������	��%�D���������%&��6�����$����$�%������#������������6�#�����#����A��&��2��("("�����������#��������i"�����4���		�D��#�����������&��������������j������	�9$��#��&47�����%�&����%���&�%������B�����$����D�		�����k�%�	�	4��������6�%�%���������	���������6���6	����������lm�B32I����6���S�k���S�������&�$�����&�����D������%��&���������$�����4���	�4�������D�����#�%�&����4$���%����&�����6�����%��������

COVID-19 Challenges for
Employers:

Page 149 of 619



�����������	
������������������	��������������������	����
 ���������
 ���������!�����������	"�����	
�����	��	���
�����		��������������������
��������������������!�����������������#$%&'()0�2(03&45�6��7������ ��!�������������	��	"������������������	��������������8�������	���	�����9@���
�A����������	������	����������������������"���������B!	�����7!����������!�������B�����������	�����
���������� �������� �	��������������
�������C	�������	��������DE�FGH�DID@�P@PQ9���G	���������� �������	��	"���������	� ���������	� �	�����������	��	"��	����!����!�����	���������������������
��	���������������A��������
��	������������������� �	�������	����	��	������	�!�������������	���"�	���!������������������������C	�������	���������77�����!�����������	�������R!����7�����	�����	���������S�����	���	��!�����������	�������8���������B!����!����������
��	���	������!���	�������������	����������
	����!������	�������	���	��	"��!������������������	��������"�������
��	���������������B�����7���R!����	��������"�������T����	��IPU����������	�����C	����	�������!���������8�������	������	�������������!����7�����	� ���������7��!	�����8�������	������	�������"�����!������C	�������	����7������G���!�� ��!��V����������B�����	����8������!��B������������������	���
���"�������
�����������	��!����7�����	��"	������C	����	�������	�������
��!����	���� �������������������
���"�����	����
	���������������������	�A���	���	���W(XY�̀̀aa�%bc�W(XY�def�W3$3bg�h4$34i�G	���II@@�p������H�����qH��	���"����7������"������	������������	�������B��!�7��������������!����
��!��R������
�V���������������!��6HT�	���!��6HT�Frs6VQPE�����7���
�B������t�!����tqqBBB�����7	�q�	�	�������Q��SQ�����"Q���Q��	�	���Q������Q��
��������T���R������
�H�7�����	���������6��������H�������F	���u�vI@Up�����T����	��U�	"�H����w�	���D@PUQIU �D@PUQI@�6�H�x��EE@�����6HT�y	�����D@D@QD9��������������������������������������c����d�d�e�f�g��h�ei��dd������jh�k�l���l�m�e���n�eoi�p�i��i�����q�r����s�������!����tqqBBB�����7	�q���q���Q��	�q�QD@QD9���"��G	���tQP�"����7����8������"	���������������	
���B��"���������7�������ut�vp�w�����������������������������7��S�����	��u�F��w�������	�����������"�"	���!�����������	��	"����������!��G	���II@@�p������H�����qH��	���"����7������"��x4b4X%$�yhz{|�W3c)&3%X}�~(Y�$3%b&4�x)3c%b&4�R!��V�������������	7�������!����""��������������������������������"�����������
����	��������	�����������	��!��Frs6VQPE�	������C���R!��7�����7�����������"	�����������������	���������	����
 ���������
 ���������!�����������	"��!���	������B	�C���������!����"��������B!	����
�	���!����!����! ����������� �����	�!�������	
�������"���������"	���!�����!
������������	�	����B�������7���w����"������������!	������C������	���������	��	����	����	����������!���	���	"�����"����	������������
��������"������
������������!������������!	�������������	�����������!���	��������
�	"��������������	���7�����"������������	"���"��������	��	���
�B��!����Q��������!���������"�������6��������	� ��!��V������������C�	B���7����!����!������
��������������B!�����������������������	���������
������������	���!�����"�������������
��	���������B��!����������	������7�����	�!���

COVID-19 Challenges for
Employers:

Page 150 of 619



��������	
������������
�������� !������"�� ������#�$$����!���%�� ���$��� ���������� ����&��� $
&��'�� �������&����&���!�����$��"�#!���������������(��� $
&��'�#!����!)�� �$�&���
������������$���������0� �����0�&��1������ ���$��$� ���"�2
���������3��� ���$��� ��#��!����4����2$��!�&�����"������"��� ������� $����1�&� ����������&�� $��
�����������2$���5667879@ABCDE8F@G79@�9I�PFB7FI�Q!��R����������#�$$� �����
��������������!���""� ����"��!��S�T�R4UV��
�2���3���&���)����0�&���&&������$���$��"����#�������&��W9@8AX8�Y@I9̀aA879@�Q!��R����������#�$$� �����
���������������&�������&�����!�����
�����������������������b����������"��������(�0������!��R���������1�����$�)���c���"������ 
���)��&������������1��d�c��e�R����������$��"���'���"������$�)������&��&0���������f��3������&�b���$�������!����ghh###�&�$�'�0h�'�� ���h�2��h���$�)���4��&4�&0�����h�$��4�&������������4��&4 ���$��� �h&�������4��$��"���&�!����ghh###�&�$�'�0h�'�� ���h�2��h#��3���4��&4"���$���h&�������4��$��"(���� ���� ���c������!���ghh###���3�2���&�$�'�0����U4ipp4qqq4rsts���u
���������2�
������'
�&�� ���!�
$&�2��&��� ��&�����!���������!����ghh###�����'�0h �����0��
�4��v4��$��"4��&4� ����� 4���� �4��)���������U4itt4isV4wwxx��

COVID-19 Challenges for
Employers:

Page 151 of 619



�

���

������������������������� !�� �����������"������#$#%&'%��()01�234056�78390@61�AB0@C256�32�4)6�C77D05C4032�3E�F�GHI��3E�4)6�PQ6805C2�R615B6�SDC2�P54�3E�TIT��U4)6�PRSVW�SBXY�̀Y���abTW��cH�d4C4Y�e�UfC85)���W�TIT�VW�86DC402A�43�46Q738C8g�786Q0BQ�C11014C256�E38�h3213D0@C46@�iQ20XB1�pB@A64�R653250D0C4032�P54�3E��GqH�UhipRPV�532402BC4032�53968CA6Y��� ��rs!�t"u��v�������wx$%�����y���!������ !����������������������d654032�GHI��3E�4)6�PRS�78390@61�E38�C�46Q738C8g��II�7685624�86@B54032�02�4)6�786Q0BQ�34)68�016�7CgCXD6�Xg�5684C02�02@090@BCD1�C2@�4)608�ECQ0D061��)3�6D654�hipRP�532402BC4032�53968CA6�4)83BA)�4)6��24682CD�R6962B6�h3@6�Uh3@6VW�4)6��Q7D3g66�R64086Q624��253Q6�d65B804g�P54�3E��Gae�U�R�dPVW�38�4)6�SBXD05��6CD4)�d689056�P54�US�d�P54V�@B6�43�C�D311�3E�53968CA6�C1�4)6�861BD4�3E�C�86@B54032�02�)3B81�38�C2�0293DB24C8g�468Q02C4032�3E�6Q7D3gQ624YT�()6�46Q738C8g�786Q0BQ�C11014C256�01�CD13�C9C0DCXD6�43�02@090@BCD1�6283DD6@�02�532402BC4032�)6CD4)�53968CA6�B2@68�d4C46�783A8CQ1�4)C4�78390@6�E38�53968CA6�53Q7C8CXD6�43�hipRP�532402BC4032�53968CA6W�3E462�86E6886@�43�C1��Q020bhipRPY���2�4)01�234056W�532402BC4032�3E�)6CD4)�53968CA6�B2@68�CDD�3E�4)616�7839010321�01�86E6886@�43�C1��hipRP�532402BC4032�53968CA6W��B2D611�34)68�016�17650E06@Y�PD13W�02�4)01�234056W�4)6�46Q738C8g�786Q0BQ�C11014C256�C9C0DCXD6�B2@68�4)6�PRS�01�86E6886@�43�C1��hipRP�786Q0BQ�C11014C256��38��786Q0BQ�C11014C256W��B2D611�34)68�016�17650E06@Y���2@68�F�GHI�UCVUcV�3E�4)6�PRSW�C2��P11014C256��D0A0XD6��2@090@BCD��01�C2�02@090@BCD�U�V��)3�01�C��BCD0E06@�X626E050C8g��04)�8617654�43�C�76803@�3E�hipRP�532402BC4032�53968CA6�@B802A�4)6�76803@�E83Q�P780D��W�TIT�W�4)83BA)�d6746QX68�cIW�TIT�W�C2@�6D0A0XD6�E38�4)C4�hipRP�532402BC4032�53968CA6�Xg�86C132�3E�C��BCD0Eg02A�69624�17650E06@�02�F��IcUTV�3E��R�dPW�F�eGqIpUEVUcVUpV�3E�4)6�h3@6W�38�F�TTIcUTV�3E�S�d�P54W�6�5674�E38�93DB24C8g�468Q02C4032�3E�6Q7D3gQ624W�C2@�UTV��)3�6D6541�hipRP�532402BC4032�53968CA6Y�()6�PRS�86�B0861�4)C4�)6CD4)�021B8C256�011B681�C2@�A83B7�)6CD4)�7DC21�486C4�P11014C256��D0A0XD6��2@090@BCD1�C1�)C902A�7C0@�4)6�EBDD�CQ3B24�3E�4)608�hipRP�786Q0BQ�E38�4)6�17650E06@�53968CA6Y�()6�768132�43��)3Q�786Q0BQ1�E38�hipRP�532402BC4032�53968CA6�C86�7CgCXD6�U4)6�6Q7D3g68W�021B868W�38�QBD406Q7D3g68�7DC2W�C1�C77D05CXD6V�01�62404D6@�43�C�86EB2@CXD6�4C��586@04�CAC0214�041�1)C86�3E�f6@05C86�4C�61�B2@68�26�Dg�C@@6@�����Q7D3g68b17321386@�)6CD4)�7DC21�A6268CDDg�C86�86�B086@�43�3EE68�C2�6Q7D3g66W�173B16W�38�@6762@624�5)0D@�539686@�Xg�4)6�7DC2�4)6�377384B204g�43�532402B6�53968CA6�B2@68�4)6�7DC2�E38�C�17650E06@�76803@�3E�40Q6�CE468�4)6�355B886256�3E�5684C02�696241�4)C4�34)68�016��3BD@�)C96�468Q02C46@�4)6�53968CA6�U�BCD0Eg02A�696241VY�()616�532402BC4032�3E�53968CA6�86�B086Q6241W�C2@�538861732@02A�53968CA6�U0E�6D6546@VW�C86�3E462�86E6886@�43�C1��hipRP�532402BC4032�53968CA6��38��hipRP��86�B086Q6241Y�()6�hipRP�86�B086Q6241��686�62C546@�380A02CDDg�C1�7C84�3E�4)6�h3213D0@C46@�iQ20XB1�pB@A64�R653250D0C4032�P54�3E��GqHW�SBXY�̀Y�GGbTaT�UP780D�aW��Gq�VW�C2@�C86�164�E384)�02�F�eGqIp�3E�4)6��24682CD�R6962B6�h3@6Y�T�hipRP�532402BC4032�53968CA6�B2@68�4)6�h3@6W��R�dPW�C2@�4)6�S�d�P54�01�CD13�86E6886@�43�02�4)01�234056�C1���6@68CD�hipRPY��

COVID-19 Challenges for
Employers:

Page 152 of 619



�

���

����������	������������������ �!"#!�$%%"%	$&'��"%�$($")$0)��$%����	����" %	��� "������'�(� $1��0�1"&&"&1��&�� �$�	� ��� ")�23��4�23�$&��5"))�&�	�0��$($")$0)���� ��� "��%����'�(� $1��0�1"&&"&1�$�	� �6��	�!0� ��43��4�2��7� ��$'���%%"%	$&'��8)"1"0)��9&�"("�#$)3�������� �!"#!�$%%"%	$&'�����%�&�	��@	�&��0�A�&��	����� "������������'�&	"&#$	"�&�'�(� $1��"&�	����(�&	�	�$	�	����� "����&�%�� "� �	��6��	�!0� ��43��4�2��B�5�(� 3�� �!"#!�$%%"%	$&'��"%�&�	�$($")$0)��"��$&�"&�"("�#$)�"%��)"1"0)���� �'�(� $1��#&�� �$&A��	�� �1 �#����$)	���)$&��� ��� �C��"'$ ���9��$&�"&�"("�#$)� �'�"("&1�� �!"#!�$%%"%	$&'��0�'�!�%��)"1"0)���� �'�(� $1��#&�� �$&A��	�� �1 �#����$)	���)$&�� ��� �C��"'$ �3�	���� �!"#!�$%%"%	$&'���� "����&�%���&�"&�"("�#$)� �'�"("&1�� �!"#!�$%%"%	$&'��5���0�'�!�%��)"1"0)���� �'�(� $1��#&�� �$&A��	�� �1 �#����$)	���)$&�� �C��"'$ ��"%� �D#" ���	��&�	"�A�	���1 �#����$)	���)$&�� �("�"&1�������'�&	"&#$	"�&�'�(� $1������)"1"0")"	A��� �	�$	��	�� �'�(� $1���9��	���"&�"("�#$)��$")%�	��&�	"�A�	���1 �#����$)	���)$&3�	���"&�"("�#$)�!$A�0��%#0E�'	�	��$���&$)	A����F�G4��� ��$'���$")# ���9��	���"&�"("�#$)�� $#�#)�&	)A��$")%�	��&�	"�A�	���1 �#����$)	���)$&3�	���"&�"("�#$)�"%�%#0E�'	�	��$���&$)	A��D#$)�	��	���1 �$	� ����F�G4�� �224��� '�&	����	���� �!"#!�$%%"%	$&'��"!� ��� )A� �'�"(���$�	� �	����&������)"1"0")"	A��� �������� �!"#!�$%%"%	$&'�����H&�� ���IG42P$QP2QP�Q����	�����R3�$&��!�)�A� �!$A�$))�5�$&��%%"%	$&'��8)"1"0)��9&�"("�#$)�	���)�'	�'�(� $1���"��� �&	�� �!�	���'�(� $1��#&�� �	����)$&�"&�5�"'��	���"&�"("�#$)�5$%��& �))���0��� ��	��� ��#'	"�&�"&���# %�� �"&(�)#&	$ A�	� !"&$	"�&�����!�)�A!�&	3�$&��������� �!"#!�$%%"%	$&'��5"))�$��)A�5"	�� �%��'	�	��	�$	�&�5)A��)�'	���'�(� $1��G�S���� �!"#!��� �	����"��� �&	�'�(� $1����	"�&�	�$	�"%����� ���!$A�&�	��@'����	���� �!"#!��� �	���'�(� $1��	���"&�"("�#$)��$��0��� ��	��� ��#'	"�&�"&���# %�� �"&(�)#&	$ A�	� !"&$	"�&�����!�)�A!�&	��9&�$��"	"�&3�	����	�� �'�(� $1������ ���#&�� �	�"%���	"�&�!#%	�0��'�(� $1������ ���	��%"!")$ )A�%"	#$	���$'	"(���!�)�A��%�$&��!$A�&�	�0��'�(� $1��	�$	�� �("��%��&)A��@'��	���0�&��"	%�P$%����"&���"&���IT��P'Q����	�������3���U��P'Q����8�96�3�$&�����IU2P'Q����RB6��'	Q3�$���$)	��76��P$%����"&���0A���24�P'QP�Q����	�������Q3�� �$�V68B���P$%����"&���"&���IT�2P�QP�Q����	�������Q��9������ ���	�����	"�&�	���& �))�"&��"��� �&	�'�(� $1�3�	����%%"%	$&'��8)"1"0)��9&�"("�#$)��$%����6�'	"�&������5$%��" %	�$�����	��	��������0A�	����!� "'$&���'�(� A�$&����"&(�%	!�&	��'	�����44I3�R#0��W��222XG�P7�0��2U3��44IQ��9	�5$%�)$	� �%	 "'Y�&�0A�	���S$@�S�'�&"'$)���  �'	"�&%��'	�����42T3�R#0��W��22GX2�2�PC$ '����3��42TQ��S�����R� �%	� �%��������	��	��������5"	��'� 	$"&�!��"�"'$	"�&%�����8)"1"0")"	A��� �'�(� $1��#&�� �$&A��	�� �1 �#����$)	���)$&����%�&�	�	� !"&$	���)"1"0")"	A��� �������� �!"#!�$%%"%	$&'��"��	����	�� �1 �#����$)	���)$&�� �("��%��&)A��@'��	���0�&��"	%�P$%����"&���"&���IT��P'Q����	�������3���U��P'Q����8�96�3�$&�����IU2P'Q����	���RB6��'	Q3�"%�$���$)	���)�@"0)��%��&�"&1�$  $&1�!�&	�P76�Q�P$%����"&���0A���24�P'QP�Q����	�������Q3�� �"%�$�D#$)"�"���%!$))��!�)�A� ���$)	�� �"!0# %�!�&	�$  $&1�!�&	�P$%����"&���"&���IT�2P�QP�Q����	�������Q�PV68B��Q��̀��&�(� � ��� �&'��"%�!$���"&�	�"%�&�	"'��	��	����&������)"1"0")"	A��� �������� �!"#!�$%%"%	$&'���#��	���)"1"0")"	A��� �'�(� $1��#&�� �$&A��	�� �1 �#����$)	���)$&3�'�(� $1��#&�� �	��%���)$&%�� �$  $&1�!�&	%�"%�&�	�	$Y�&�"&	��$''�#&	�����"	"�&$))A3��)"1"0")"	A��� ��	�� �1 �#����$)	���)$&�'�(� $1��P	�$	�"%�&�	�$&��@'��	���0�&��"	3�$���$)	��76�3�� �$�V68B��Q�!$Y�%�$&�"&�"("�#$)�"&�)"1"0)���� �������� �!"#!�$%%"%	$&'���(�&�"��	������� �����	�� �'�(� $1�����%�&�	�� �("���!"&"!#!�($)#��� �"%�&�	�$��� �$0)���� ��# ��%�%����	���� �!"#!�	$@�' ��"	�#&�� ��������G�a�	��	�$	�	�"%�� �("%"�&����%�&�	�!��"�A�	���1�&� $)� �D#" �!�&	�#&�� �7��� $)�������	�$	�$�1 �#����$)	���)$&�!#%	�$))�5�$�D#$)"�"���0�&��"'"$ A�	���)�'	�	��'�&	"&#��	���'�(� $1��"&�5�"'��	���"&�"("�#$)�5$%��& �))���$%����	���D#$)"�A"&1��(�&	��

COVID-19 Challenges for
Employers:

Page 153 of 619



�

���

���������	��������������	�������������	����������������������������� ���!����������������������� ���!�"��#��������$�%&�'&('��	�����)01���� ���������2�����������������������	��������������� ��3����4������������� ���������������	�5670)�������3�������� ���!������		�������)�����%8�9�9%8���	�������������������������������@)01��2����������������������"A�B���)01��2��������������������������� ����C���	���������� ��3���4���4�3���C�����)����������D��!�C���E��� ��3����	��������� ��3���������5670)�������3�������� ���!���������������		�������)�����%8�9�9%8����������� ��3���4������ ��3������������5670)�������3�������� ���!���������������3���������� ���!��C�	����)�����%8�9�9%"�B���)01��2�����������������������������3���	���F��������	�������������� ��3����������� �������������	������2����������������������"�B������3����!�5670)�������3�������� ���!������������2�����C����������G�2�G3G���������	�5670)�������3�������� ���!�������4�3����� ��C������H3�����3����������������C���5670)�������3�������� ���!����� �������	��������� ��3���������������5670)�������3�������� ���!�����������������H3�����3�����������������C���5670)���� �����8���������������������3���������������5670)�������3�������� ���!�"���B��������G3������������)����������D��!�C���E��� ��3�������� ��!����������	3������G�3G"�E	�����������������������������)����������D��!�C���E��� ��3�������� ��!����������	3������G�3G8����������4������ ��	���������G���������������C���������3�������� ���!����H3���G����"�B�3�8��������������	���������3CI�������5670)�������3�������� ���!����H3���G�����3�����P�(�Q�78�����	���3����������������)����������D��!�C���E��� ��3�������� ��!�G��������	3������G���������	���3�����������	��������H3���G������	�P�(�Q�7�����G������3�����������G����������	������2�������2�3�����P�(�Q�7&C'"���RSTUVWX�̀abc�Wd�UeS�fWgS�h�fipqr�stSuVvu�rwwVwUxXTS�ftSgVU��B���)01������P�F(�9��������5���8�4�������� ��������������@����������4��G����G�3G����������C���	���������3�������� ���!�A��������4�����@���G�3G������������������A�	�����������������H3�������!������������2��G������C��P��%%%&C'8�����!���������G3����	�������2����G������3�����P��99%&�'�������������C3��C�������������������		����3�����P��%%%&C'8��	�����G�3����H3�������������G�3G�����������C��)����������D��!�C���E��� ��3����	���5670)�������3�������� ���!��C����������	�P��$�%&�'&%'��	�����)01�4�����������������������������H3�����"�E	8�	����������������H3������	���4�����������������������4��8������G�3����	����������������4����������2������	�������2��G������C��P��%%%&C'8�������G3����	�������2����G������3�����P��99%&�'�������������C3��C�������������������		����3�����P��%%%&C'8��	�������3������	�������������������4���3�����PP��%�%8��%�98������%�(8������2����������������������� �����G��������������	3�����3�����PP�F(�9&�'�����F(%�&C'"��� B���@����������4��G����G�3G����������C��A����&%'�����G3����G�����������8��������������	���!��3������������������������G3����G������������&�����	��������P��&�y'��	�D0E#)'��&9'������G������8��������������	���!��3�������������8��������������G3����G�����������8���������&�'��3CI���������������5670)8����&C'�3�����4�������G����������	������� ���!������������ �����C�����3������&�������8�������������������	�	3����8����4���������������'�����&�'��������3������� ����!������� ���!�8��������������	�����������!��3���������

COVID-19 Challenges for
Employers:

Page 154 of 619



�

���

���������	�������	���������������� �������!"�#$��!����$��	���%��� ���$�&�������'�����������$��������%��� ����($���)����"�����0�	�����12345�6�7���8���������"��8��9����������@8�)����)�$)��������!����A������)���)�����#����	��������8��9���)�$)���!��6A��'�������B�C��������1�����%�	����8�����!�������!�$�	���D�BBEB�#�����!�#���$������)�F����	��������#��8����G��)����	��!�D�C������"�������)$�8��#��8����G����)����	�$�	���D�C��������������������$����������8�����������##����$�	���D�C������"����@��%�	��#��8��'�������!��#��8��H����$�!�	����)������8����8��#���$���@���	$�������������������#��8�����)�$)���������������	��6�5���"�I�������P��Q��"��P��Q�R�743�����"����%�	����8����8��������!�$�	���D�BBEB�	������������!�#�����!�#���$��������)��!�	��������)���!)������G����@��88��	�����)����G��"���G���$�	����8��0�	�����7��$������1������$������5����0715�"���	���G���$�	����8��4������	�4�����)����H�G�5����44H5����#������8���)���!������������������@8�)����)�$)��������!����"������8���)�$����#��)���!)������G����8����8���)���!���	����������)��!�	���������#������	$������#�����8������	��������������8�������($�������8���)�$����#��8���)���!��S������������	����	����$�	���D�B�C�����#����8�������	���($����������#��8����)���#��8����($���	�	������"���	��C���8���)���!���	�	��������F���!)�����#�����	%��������	����!�#���� �0��)�T�PP�@��8�������������8������������	����	������������	�$���������	$�������	�������6�'�������B�C��#���G���	���8������$����#���)���������#����8��������)�����#���!��)�$���������$����������8�����	������E�!������#�����8���������#������8��	�������@8��8��8����� ��������$���@8��8�����$	����8�������	���($������@��8������������@8��8��8�����	������	����)���	����#���	"���������8��	�������@8��8��8������$������������	����#���	�$�	���D�BEP�������6�0�����!"�D�B�C�� �����%�	����8����8��'�������!��8�������$���$�8��� $�������"������8��� $�	����"�#��)�"������$������"���	��$����������"����)�!������������!�����������������������!��$��D�B�C�"�����$	�� �9����@�� ��8�����	�������8��	Q����!���!���������$	�� ����#����������)���!����� ���U������"������#��	����#����������)���!����� ���U������"����� �����$�	���D�CEP��6A��V�	���D�B�C����"��8�� ���������)���#���!������������@�	��8�����)�$)���������������	��������������	"�#����8����G�����!����@8��8�����$	����8�������	�!��#���!������	���($������@��8������������@8��8��8�����	����������@�	"��!��8���)�$����#��8�����	��6�7���		�����"�������	����������@�	�@��8��������������!��)�$���@8��8������F������������$������($���#��	�@� ���$�	���D��CP���#��8��1�����%��$��5�	"�4����#"���	�W����)���'��$���!�5����154W'�5���"�X$�6�Y6���BQ�CB"��C��'���6��R���̀���8��T"��P�P�"�����)��	�	��!��8��H�G��!���1�������!���	�a��������H�G�4����#�5����#��P�P��4����#�5���"�@8��8�@���������	����a�%������WW��#��8��1������	���	�5��������������5��"��P��"�X$�6�Y6���BQ�BP"��C��'���6���R���a���)�����T"��P�P�"�D�C�C���#��8��1�	�"�������($���#��	�8����8�������G�������$�	���DD�TPP��	�����TPPC�	���#��8��0�)������0�����1�����%��$��4��������5����00145�"�X$�6�Y6���BQ��T"��C��'���6��TR��̀���8��R"��P�P�"�����)��	�	��!�D��RB��#��8��4����#�5��"����DD�C�C�����C�C���#��8��1�	�6���0�����!"��8���)�$����#���!�12345����)�$)����������������G��$	�	�#��)������	�%�	$��S�� ���������)��$�	�����@�D��Cb7��#��8��1�	�6��cdefgehip�resteu�vwxtiey��

COVID-19 Challenges for
Employers:

Page 155 of 619



�

���

�������	�����	��������������� �!	� "�#$��%��&'()�������� ��$�����	0�1 2	�� �3�����4�� �5�'�6������� ��$����7�!��5�3�����#8����!	��	0����� !��4!$�0� $���0	��#$�"	'���9���0!��@" ��(�@ ��!&!� ���(� �3�9���0!&! �!���A00�&��3�2'���������������5�2�� B�6C	!����	�!&�7�6D��EF�G)H��(��52"!���3�I '�P(�GQGQ7(�R�!&����	S!3����8����!	���	0�&��� !���!$�0� $���0	��%�	5���� "����" ��� �3����!��� ��!&!� ���� �3�2���0!&! �!��T�4���C	!����	�!&����	S!3����� ���" ���$5���3!���% �3�&��� !�����!	3��2�%!��!�%�I �&���(�GQGQ�5��!"�)Q�3 '�� 0�������� ��	5�&�3���3�	0������ �!	� "�#$��%��&'�	���5&��	�����3 ��� ��	5�&�3�2'�������� ��$�����6�5�2�� B�@��!	37�!��3����$!�!�%������!$��2'�R�!&��&��� !�� &�!	���$5���2��� B���	�� ������$!���3��	�2��&	$�"���3T���U�&�!	��V�QDA627�	0������	3�� �3�W���D�	0�#F�UA�"!$!��������� ��$����X� 5��	�!�'��	�3!���% �3��!$�����!	3���	�	���'� �T�A������	���'� �� ��!S��� �'�	0�����C	!����	�!&�� ���	 &��3(�������� ��$����	0�1 2	�(�R!�������&	�&5����&��	0�����4�� �5�'���� ��$���(�!��5�3�#9UA��!� �����F�"!�0��	�!&��GQG��Q��6E�2�5 �'�G)(�GQG�7T�#9UA��!� �����F�"!�0��	�!&��GQG��Q��&" �!0!����� ��3!���% �3�3����!	3��5�3�������C	!����	�!&���5��5��!"������ �"!���	0�6�7�	���'� ��0�	$�����3 ������� ��"!& 2"������	��R ��0!�����"!%!2"��0	����"!�0(�	��6G7�)Q�3 '�� 0�������� ��	5�&�3���3�	0������ �!	� "�#$��%��&'T�4���C	!����	�!&�� �3�#9UA��!� �����F�"!�0��	�!&��GQG��Q�� �����0����3��	�&	""�&�!S�"'�!����!���	�!&�� ������Y#$��%��&'�F�"!�0��	�!&��T̀���4������!	3�� �3�3 �����52a�&���	�����#$��%��&'�F�"!�0��	�!&���!�&"53�(� $	�%�	�����b�6�7�����)Q�3 '��"�&�!	�����!	3�0	����9FA�&	��!�5 �!	��&	S�� %��5�3���W�P�DQ96076�7c�6G7�����3 ���0	��$ B!�%���9FA����$!5$�� '$������5��5 ����	�W�P�DQ96076G76976!!!7� �3�6�7c� �3�6H7�����3 ���0	���" ����	���	S!3�� ���9FA��"�&�!	���	�!&��5�3���W�P�DQ96076)76�7T��defghipqg�sqt�sqgufvg���4���0	""	R!�%�w5���!	��� �3� ��R���� 33�����$ �'�!��5����� ��� S�� �!����R!��������&���	���9FA����$!5$� ��!�� �&�� S !" 2"��0	����9FA�&	��!�5 �!	��&	S�� %��5�3�������AF@T�x���� ""'(�����w5���!	��� �3� ��R���� ��"'�0	���5��	����	0� ""���9FA�&	��!�5 �!	��&	S�� %����w5!��$�����5�3�������AF@(��� ��!�(�2	���E�3�� "���9FA� �3�&	$� � 2"��U� ���$!�!���9FA���w5!��$����T��0� �w5���!	��	�� ��R���	�� �� ��!&5" ��� ���	0� �� ��R���!�� ��"!& 2"��	�"'��	�E�3�� "���9FA(��� ��3!�&5��!	����0�������&!0!& ""'��	�E�3�� "���9FAT���9FA����$!5$� ��!�� �&����w5!��$����� ��"'��	������$�"	'���	���" ����	��	�(�%�	5���� "����" �(�	��!��5��(�3����3!�%�	������0 &��� �3�&!�&5$�� �&��T�E	���!$�"!&!�'(�!����!���	�!&�(���0����&���!������w5���!	��� �3� ��R�����	� ��Y�$�"	'��̀� ���&	��!3���3���0����&����	������$�"	'��(��" �(��" ����	��	�(�%�	5���� "����" �(�	��!��5��(� �� ��"!& 2"���	� �� ��!&5" ���!�5 �!	�(�R���� ����0����&����	��)����I �&���H(�GQGQ(�����@���!3����!��5�3�����@�	&" $ �!	��	����&" �!�%� �� �!	� "�#$��%��&'��	�&���!�%������	S�"��	�	� S!�5���!�� ���6��������7��5�2�� B�3�&" �!�%� �� �!	� "��$��%��&'(�2�%!��!�%�I �&���(�GQGQ(�5�3���yy�GQ�� �3�HQ��	0������ �!	� "�#$��%��&!���A&��6�Q��TUT�T��)Q��������T7T�9'���� � ���"�����(� "�	�	��I �&���H(�GQGQ(�����@���!3����3�&" ��3�5�3���W��Q�627�	0�����F	2����4T�U� 00	�3��!� �����F�"!�0� �3�#$��%��&'�A��!�� �&��A&�(�PG��TUT�T�W���G���������(��� �� ���$��%��&'��8!���3�� �!	�R!3�(� ���������5"��	0��������������	5�2�� B�6�������������� �!	� "�#$��%��&'�	��� �!	� "�#$��%��&'7T�����D��EF�G)H��(�G)H�G�6I '�P(�GQGQ7T�

COVID-19 Challenges for
Employers:

Page 156 of 619



�

���

���������	������������	������������������������ �����	�� ���������������!�"���������������	���������#�� ��	����$� % &���'�" ( "!	������ ( �%�����)012#����� !��	�� ��	���3��4567686569@�BCD�EC8DF�GD4H6IH�FPP6P9FQE4��RST3�U���V!	� � ���	��	��#�� ��	����$� % &���'�" ( "!	�W��#ST3�#��#�� ��	����$� % &���'�" ( "!	�� ��	��� �" ( "!	������ ��XTY�	�V!	� � �"�&���� � 	���	���������!������X#Y�������"!�� ��������!������	���(���"���������̀����������������X1Y����� �(��!��	������� �	� ������	���(���"���������̀�������������X��������	��&����	�������	����������̀��%������ ����"!��Ya�XbY� ���� % &�������)012#����� �!	� �����(��	%��������������	������������� �"�&�% �� �%����#�� ��Ta�bcbTa�����!%��d�����&���eca�bcbTa�	�"�XeY������������)012#����� �!	� �����(��	%�3�f� �� ���!"���V!	� � �"�&���� � 	� �������	����������!������"����"������ �"����������������������	"�������"!�� ��� ����!������ �(��!��	������� �	� ��������������������!�� �%� ��	�����������(��	%�a�	�������	��������������a� ����	����"!�� ��� ����!������ �(��!��	������� �	� ������������������	!��"�����V!	� � �"�&���� � 	�������������(��	%��	�"�������������V! ��������	����	� �� �"3�� RSb3�U���V!	� � ���	��	�V!	� � �"�&���� � 	��������!����������&���� �%�	��#�� ��	����$� % &���'�" ( "!	�W���#Sb3�'����"������&��	�V!	� � �"�&���� � 	������� ���� % &������&������	��#�� ��	����$� % &���'�" ( "!	�a�	�� �" ( "!	���!���XTY�&����(���"�!�"�������%��!����	������	���������"	��&������������"!�� ��� ����!������ �(��!��	������� �	� ������������(���"���������̀������������a�	�"�XbY�������� % & � �������������(��	%��"!�����������"!�� ��� ����!������ �(��!��	������� �	� ������������(���"���������̀������������3g�#�� �" ( "!	������������%��!����	������(��	%�� ��������� ���� ����������� �	� ������	���(���"���������̀�������������&����	�������������������̀��%������ ����"!��� ������	�V!	� � �"�&���� � 	���	�"a���!�a��	�����&��	��#�� ��	����$� % &���'�" ( "!	�3��� RSe3�)	��	�� �" ( "!	��&������	��#�� ��	����$� % &���'�" ( "!	���������	������W��#Se3�h��3�#�� �" ( "!	������&�������	�V!	� � �"�&���� � 	���	���������!������	���"!�� ��� ����!������ �(��!��	������� �	� ����������������a�	�"����������� ���������������V! �����������&��	��#�� ��	����$� % &���'�" ( "!	�a� �����	��"�	��	��#�� ��	����$� % &���'�" ( "!	����%	�"�������������������� �" ( "!	���	��	�������	��"�	��	��#�� ��	����$� % &���'�" ( "!	��	��	���	�� ���"	��3���$i	����p�0��#�� ��Ta�bcbTa����� �" ( "!	�̀������������� ������ �	��"a�	�"����� �" ( "!	��&�������	�V!	� � �"�&���� � 	��3�f��� �" ( "!	���������)012#����� �!	� ����g�f�����	����i���� ��������� ���!��� �������	������	��� �"�&����������	"����"�&��	���(���"����������"!� �%�	���� �"����)012#����� �!	� �����(��	%����� ������	 ��� ��!���	�������������(��	%���	������%�!����"�� �"�������� �" ( "!	��X����q�rs3stuc1Sea�Rv#STY3�

COVID-19 Challenges for
Employers:

Page 157 of 619



�

���

������	�������������������������������	����� ������!���"��#�$%&'��������!������������	����	�����	�����(����)0��#��������#���������!��������������	�1�%��2!�3�)0�454)0��#���������!��������������	�����6���������	��!�������	��!(�#����#�(�����(���������3��#����(��3����6��#���������!��7���(�!�������������������������������������	����� ������!��1�8#���������!����������$%&'��������!������������	������6�2!�3�)0�454)0����������������������	������#��	��!(�#����#�(�����(���������3��#����(��3����6��#���������!��7���(�!��1�%���!	!���)0�454)0��#���������!��7���(�!���#�����������!����3��������������6���(��3�����������������!����#���������!��������(�!��������������	�1�8#���������!��������(�!����������9!���6��������6����������!������#��������6�������	������������$%&'��������!������������	��"��#��#��(�����(���������3��#���(�!��7����(��3��1�8#���������!��������(�!������������������������	����� ������!����"��#����(�������$%&'��������!������������	������6��!	!���)0�454)1���@AB1�C�3��#����(��3�����9!�����������!����������6A�����63������������#����#�3��������	�����6���$%&'��������!������������	��"��#�$%&'��(����!��������������!����������!���������#�!�����������!����3��������������6���(��3��������0��6���0���3��#�����6A�����6��������������������������!���������������#����(��3�������!�����������	���������������������#��(����!�������������������D���AB1�E��1���(��3������3���9!�����������!�������(������������6A�����6�������������������������	�����	��#�������	������3�����!��"��#����(������������!���������#�!�����������!����3��������������6���(��3����0�"#��#���3���������#����(��3�������!�����������	���������������������#��������1���(��3��������������9!��������������������6A�����6����������������������F�#�"����0���(��3����"#���������#����������!��������������#���������������#��������6A�����6�����������������������6�����#���������!�����	�����	��#���������!��7�����	������3�����!�0������#������!��������������!������������#����#���������!���"������	�����6����#��$%&'��(����!�������������G����@H�A�F����������@H�AIBP1��@AQ1�C�3��#����(��3�����9!�����������!����������6A�����63������������������#�������	������3�����!����	�����	���#������9!���63��	�	��!(�#����#�(����������	�����C�������0������6���0���3��#�����6A�����6��������������������������!���������������#����(��3�������!�����������	���������������������#��(����!�������������������D���AQ1�E��1���(��3������3���9!�����������!�������(������������6A�����6������������������������������#�������	������3�����!��6�����#������9!���63��	�	��!(�#����#�(����������	�����C�������0�"#��#���3���������#����(��3�������!�����������	���������������������#��(����!�������������������1���(��3��������������9!��������������������6A�����6����������������������F�#�"����0���(��3����"#���������#����������!��������������#���������������#��������6A�����6�����������������������6�����#���������!�����	�����	��#���������!��7�����	������3�����!�0������#������!��������������!������������#����#���������!���"������	�����6����#��$%&'��(����!�������������G����@H�A�F����������@H�AIBP1��@AR1�C�3������(��3������3��������������!��7����������������	�����	������!���������#�!�����������!����3��������������6���(��3����0������	�����	����	������3�6�����#������9!���63��	�������	�0�6����#��(!�(�����6��!�����������	����	������3�6����#��(����!�������������������D�

COVID-19 Challenges for
Employers:

Page 158 of 619



�

���

��������	��������������������������������� ��!��"	��##�	#�#������$�����$������!%#�������&�!�	������ ��!�#����#������#�����'����������#(��������$�)���#��'����#&�����	0!���'���$�%� ���$�(�'���#&���!���	���'�	!)	#��#��#��$����$�)���#��'���#&��%����#(�!���		�#&�����������&�	��%#!���1��2���$��#&�#�#&������ ��!��"	��##�	#�#�����	���%����%#����3�4��5!	#�������������1��������%�����'�������� ��!��"	��##�	#�#���6����4����	��7'�#&������������	�������$����������� ��!��"	��##�	#�#������$�����$������!%#�������&�!�	������ ��!�#����#������#�����'����������#(������$�����$����$�)���#��'����#&�����	0!���'���$�%� ���$�(�#&������������!	#�1��������%�����'�#&���##�	#�#�������������#��	!)	#��#��#�����$�)���#��'���#&�������!���		�	#��%��%����#���������������������������#&���� ����%��#��	!)	#��#��#�����$�)���#�(�	!%&��	���%���	�%��%�����$������!%#�������&�!�	������ ��!�#����#������#�����'����������#���3����8��	���0!���'���$�� ��#��#&���#&��������!%#�������&�!�	��������� ��!�#����#������#�����'����������#�0!���'��������� ��!���'���9@AB�������!���		�	#��%�6�������C���3!���'���$�� ��#	��#&���#&��������!%#�������&�!�	��������� ��!�#����#������#�����'����������#(�	!%&��	��� ��%�������%� �������������#�%&����%��	��$�#��)������������#�%&����!�����#&��$��������������%�)���#���	��'�#&�������D	!%&��	���		��'���������#�	#�#!	��!��#���$��$��!#��'����$�)���#�E(�������#�� ��#	�0!���'���$�������� ��!���'���9@AB�������!���		�	#��%����3�F��7'�����#��#�����		�	#��%��G��$�)���7��� ��!���2�	����$�)���'����#&���$��!��&���#&������%� ���$��)�'����������H(�IPIH(�)!#���������'#���������H(�IPIH(�&�	���#�)���������##���#������������#&�#��#&���$��!��&���#&������%� ���$�(��	�9@AB�������!���		�	#��%��� ����)���'���#&������ ��!��"	�9@AB��%��#��!�#����%� ���$�6����F����	��9@AB�������!���		�	#��%���	�� ����)���#������#��#�����		�	#��%��G��$�)���7��� ��!���!�#���#&������ ��!����	������##���#������������%� ���$��!����������#&���$��!��&���#&������D��%�!���$��!���$���2��#��$��������'��������#&�������E����GQ������HR�������� ��!��"	����������#�2�	��� ��!�#������#������#��������	�����	!�#�#&������ ��!�����	#�&���#&�%� ���$�����@%#�)���H(�IPIP��@��C� ��)���H(�IPIP(�#&������ ��!���2�	����$�)���#������������#&��$��!��&���#&��������� �����)��#&������������'�#&������ ��!��"	�	��!	���	����#��'�#&�#�$��!��&���#&�����"	����!�����������������#�������(�)!#�#&������ ��!���������#���������S&����������������#��������'���#&��	��!	�"	�$��!��&���#&������������8�%��)���H(�IPIP(�����#&������ ��!���&�	���#�)���������##���#������������%� ���$��!�����#&��	��!	�"	�$��!��&���#&�������#�����#�����������'#���������H(�IPIH��T�����#&�	��'�%#	(�#&������ ��!����	���#�%��	����������$�)���'���%� ���$��!�����#&��������'�#&��	��!	�"	����������!�#���#&��'��	#�� ����)������������#�������(��'����(�#&�#�)�$��	��������'#���������H(�IPIH��S&���'���(�#&������ ��!����������%#�9@AB��%��#��!�#����%� ���$��!�����#&��������'�#&������ ��!��"	�'����������������!���$�#&���BU��Q#���������%#���������������������%�� ��9@AB�������!���		�	#��%���	�����		�	#��%��G��$�)���7��� ��!���!�����#&��������'�#&������ ��!��"	�'��������������(�

COVID-19 Challenges for
Employers:

Page 159 of 619



�

���

��������������	�����	���	���������� ��!"�#�����$�%�#����&�'��'�!"�#��������"&�����(����(��'��)'�0'��	�)��(����(������(�'�����������	���#������	��1��	�#�2)���������������2)����3��������4��(�&�5�	�������&��1�1)	�����(���������	���#������	��1�����������2)�6�������� �7(��'��)'��1��'��������&��&�5�	������	��(����1�5�1)���)�1�	��(�����������(��'��)'�0'��#���6�	����1��(����1�5�1)���&�����)�'�89@A��&�����)������&�5�	����)�1�	��(�����������(����1�5�1)��0'���	#�	��#���6�	 �B�1�	��(�'����&�'��89@A���	�#�)#��''�'���&���'������5����������	��(����1�5�1)��0'�89@A��&�����)������&�5�	����)�1�	��(�����������(����1�5�1)��0'���	#�	��#���6�	���	���	��1'����&�5�	������������������	�����	�2)�6���������C�(��1�������4(�&(��(����1�5�1)���4�'���	'����������������	��������(���	�)��(����(����������(��'��)'�0'��#���6�	D ��!"�#����E$������1�5�1)��0'��#���6#����4�'���5��)���	��6���	#�����1���1��'���	�')����(����1�5�1)�����'��(����(�&�5�	�������9&����	�������� �7(����1�5�1)���	�&��5�1���89@A������&�����9&����	�������� �7(����1�5�1)���F)������1���	���'��&������	���#������	��1���	���''����&�5�	����)�1�	��(���	�)��(����(����������(��'��)'�0'��#���6�	 �B�1�	��(��!#�	���&6�A������G���&�'���(����1�5�1)���	�#���'����������������&��89@A��&�����)������&�5�	�����	���	��������(��'��)'�0'����� ��11��������6�����G�5�#��	�����������(����1�5�1)���4�'���������������	��������(��'��)'�0'������)�1�	��(�������0'����)����������	���#������	��1 �7(���������	���#������	��1���	��(��'��)'�0'��������1�1�H�&�#��	�������� �I�4�5�	���(����1�5�1)���	�#���'���������������	�������&�5�	����)�1�	��(��'��)'�0'������)�1�	��(����''����&�5�	����'��&������	���#������	��1�1)������(��!#�	���&6�A������G���&�' �B�1�	��(�'����&�'���(����1�5�1)����'�&��'�1�	�1������������	�&�5�	����)�1�	��(�����������(��'��)'�0'��#���6�	�1)������(��'��&������	���#������	��1���	���''����&�5�	�����'��"���1�1��6��(��!#�	���&6�A������G���&�' �7(�	���	���4(�����(����1�5�1)���&�)�1����&��89@A��&�����)������&�5�	�����	�#��(����	#�	��#���6�	0'��������(����1�5�1)���#�6�����	�&��5��89@A���	�#�)#��''�'���&���'�����''�'���&��!��������P�1�5�1)���)�1�	��(�����������(����1�5�1)��0'���	#�	��#���6�	 ��QR�� �P���������������''�'���&��!��������P�1�5�1)���1��'��������&��89@A��&�����)������&�5�	������1���	���'����&�5�	����)�1�	�����(�	��	�)��(����(��������)��(�'�&��'�1�������&�5�	�1��6��(����(�	��	�)��(����(�������'������	�������������'�89@A���	�#�)#��''�'���&���5������������(����1�5�1)������&�'�89@A��&�����)������&�5�	����)�1�	��(���AS��"���1�1����&�������	��1T���R�� �U�' �!�	���#���������(�	��	�)��(����(������&�5�	��������	�����&�����89@A��&�����)������&�5�	����1��'�������1��(����	��1��������������6���	�89@A��&�����)������&�5�	��� �P���(����1�5�1)����'���������	�&�5�	�1��6�C�	���������������	������D��(����(�	��	�)��(����(������&�5�	�����'������	�������������(����	��	�&�5�	�����6����	�)��(����(������1��'�����1�'F)����6��(����1�5�1)����	�#�89@A���	�#�)#��''�'���&� �I�4�5�	�����������������	������������&�5�	�����6�C�	�����������6������	������D�����(�	��	�)��(����(������4�)�1�1�'F)����6��(����1�5�1)����	�#�89@A���	�#�)#��''�'���&����5����(�)�(����1��'�������1��(����	��1��������������6���	�89@A��&�����)������&�5�	��� ���QR�� �P������''�'���&��!��������P�1�5�1)����'������������	���(�	�1�'F)����6�����	�)��

COVID-19 Challenges for
Employers:

Page 160 of 619



�

����

�������	������������������������������������������ ����!	�����"�#�#�"��$�����%���������������������"��%�&'()!�	��0�$0��%%�%���������������� ��������������$��1%�&'()!�������$��������������� ���	�����%�� ��������������������������� ������������������������$����%� ��%����������� ���������������������2��!3��4�5�4�67�8����"�� �������������������� ���8����������������$����%�����������%�&'()!�������$��������������"���������������8����������$%�������������$�������������������� �������&'()!�	��0�$0��%%�%�����49��@A�0	����B�!��!%%�%������@��������C������$���������������&'()!�������$��������������������%��0	��D0����8��������8��0	��D��������%����������������������������0	��D��1%����$	��������	���"�8��������������  ����������� ��%����D�� �������A��0����4�E���!%%�%������@��������C������$����������%������������������������$�%�&'()!�������$��������������4�!����$�������������D� ������������$	��������������������%��������������������$��1%�����������D� ���F�������&'()!�������$��������������"�����������D� ���&'()!�	��0�$0��%%�%���������%��%�� ����� ��%����D�� �������A��0����4��@A�0	���#B�G�0�� ���%��%�@A�0	����"��A��	�������������8��0	��D��1%����$	��������	�����0	�%�%���#30�����8�������	�����"�8�������������%���������%�� ����� ��%����D�� �����0������00�������D� ����8������������� �����8�������	�����4�E����������$��1%�����������D� ���&'()!�	��0�$0��%%�%���������%��%�� ����� ��%����D�� �����0������00�������D� ����8������������� �����8�������	�����"���������$��������������$���������������������$�����������8��0	��D��1%����$	��������	���4�E�����%$����%�����%�0��� ������������$���������%����������8��0	��D��1%����$	��������	���H������������$����%�������������� ���&'()!�	��0�$0��%%�%�������%�� ����� ��%����D�� �����0������00�������D� ����8������������� �����8�������	�����4��@A�0	���IB�E8��!%%�%������@��������C������$��%�8�������%	�$%�%�����������������&'()!�������$��������������4�'���%	�$%�������%��0	��D0����8��������8��0	��D��������%����������������������������0	��D��1%����$	��������	����8����%�� 3���D���� �0��D���������"�8��������������  ����������� ��%����D�� �������A��0����4�E����%	�$%��������%����%�� 3���D���������"���������������%	�$%��������$�%�&'()!�������$��������������4�!����$��������������$����%�����8������������$��F�������&'()!�������$��������������"������������$����%�������������������� ���&'()!�	��0�$0��%%�%�������%�� ����� ��%����D�� �������A��0���������$%�������������$����%���������� ������������$������������$	��������	����� �����%	�$%�1%��0	��D��4�� P3�#4�C%�����������$����$������D����������������������8����%���Q$��� �������� �����D��%�������%$���� ������$�����������$�%���������$����D����0��������� ��0	��D0������������������&'()!�������$���������������������������&'()!�	��0�$0��%%�%�����2��!3�#4�5�4�!���������$����$������D����������������������8�������0�%���Q$��� �������� �����D��%�������%$���� ������$�����������$�%���������$����D����0��������� ��0	��D0����0�D����������������������&'()!�������$����������������$���%�������������� ���&'()!�	��0�$0��%%�%�����4�

COVID-19 Challenges for
Employers:

Page 161 of 619



�

����

����������	����������	���������	���	�� �!��"!�! �#�	$%�	��&�!�$!���&�� �	�$!��#&����������$���$��������&	$%�&!$'��	&����� �!'(��%'!�&�"�&��������#�$$!�&�%�!�$���!�������������	���!	�&������$	�#!�#��!$	)!�&�$��)��	�0!	�&������$	�#!�12#�	�)!�!��)�"�!�&��!�!#&�34567�#��&���	&����#��!$	)!�	���$!#!��!�34567�($!'��'�	����&	�#!8���7�����9!���7����������	���������	���	�� �!��"!�! �#�	$%�	��&�!�$!���&�� �	�$!��#&����������$���$��������&	$%�&!$'��	&����� �!'(��%'!�&�"�&��������#�$$!�&�%�!�$���!�������������	���!	�&������$	�#!�#��!$	)!�&�$��)��	�0!	�&������$	�#!�12#�	�)!�'	%�"!�!��)�"�!�&��!�!#&�34567�#��&���	&����#��!$	)!�	��� �$�34567�($!'��'�	����&	�#!��0��!�!$@�	����������	�������&�!��)�"�!� �$�	�($!'��'�&	2�#$!��&�&���!�(�(	%� �$�&�!�#��&�� �12#�	�)!�#��!$	)!���$��)�	�%�'��&��&�	&�&�!���������	�����!�$���!�����34567�#��&���	&����#��!$	)!��7����������	������!�!#&��34567�#��&���	&����#��!$	)!�A��&���$���&���&�34567�($!'��'�	����&	�#!B�	����������!�$���!�����#��!$	)!�&�$��)��	�0!	�&������$	�#!�12#�	�)!���&��	��	�#!�(	%'!�&��� �&�!�($!'��'�&	2�#$!��&�A7CD3B�'	%�"!�$!���$!��&��$!(	%�&�!�7CD3� �$�&�!���!$�	(�'��&����E!!��F7�GG� �$��� �$'	&����$!)	$���)�&�!��	��!$�� �34567�#��&���	&����#��!$	)!@����#��'	%�	����&���������	������&������&�	&���������G��H�!��	�$!��#&����������$���$��������&	$%�&!$'��	&����� �!'(��%'!�&�&�	&� �������	��!	$��!$���	�� %��)�!�!�&@���#��	��	�����$#!@�'	I!�&�!���	�� �!��"!�! �#�	$%� $�'�&�!� �$�&���	�� %��)�!�!�&�	�(�&!�&�	��7����&	�#!�1��)�"�!���������	�8��7��G��P���� �34567�#��&���	&����#��!$	)!����"	�!�����	���	�� %��)�!�!�&��&�!$�&�	��	�$!��#&����������$���$��������&	$%�&!$'��	&����� �!'(��%'!�&@�&�!��	&!$�$!��#&����������$���$��������&	$%�&!$'��	&����� �!'(��%'!�&�� �&�!�!'(��%!!���!����&�#	��!�	������� �#��!$	)!@�	���&�!���	�� �!��"!�! �#�	$%�&�!$! �$!���!����&�"!#�'!�	�(�&!�&�	��7����&	�#!�1��)�"�!���������	����12	'(�!Q�7��!'(��%!!��������$#!��	���&�!�����$#!�$!���&�����	������� ��!	�&��#��!$	)!� �$�&�!��(���!�� �&�!�!'(��%!!�A"�&���&�&�!�!'(��%!!B����P��!'"!$��@�RSRS��D�!��(���!����!��)�"�!� �$�	���&�'!�%�!�!#&��34567�#��&���	&����#��!$	)!��4��H!#!'"!$��@�RSRS@�&�!�!'(��%!!T��!'(��%'!�&�����������&	$��%�&!$'��	&!��	��@�	��	�$!���&@�&�!�!'(��%!!����!���!	�&��#��!$	)!��D�!�!'(��%!!�!�!#&��34567�#��&���	&����#��!$	)!�&�	&�"!)����H!#!'"!$��@�RSRS��D�!��(���!������&�	��7����&	�#!�1��)�"�!���������	��"!#	��!�&�!���	�� %��)�!�!�&���&��$!�(!#&�&��&�!��(���!T��34567�#��&���	&����#��!$	)!����&�!�����$#!@�$	&�!$�&�	��&�!�!'(��%!!T���������&	$%�&!$'��	&����� �!'(��%'!�&��U�$!��!$@�&�!�!'(��%!!T���������&	$%�&!$'��	&����� �!'(��%'!�&������&�	���	�� %��)�!�!�&� �$�&�!��(���!��D�!�!'(��%!!����	��7����&	�#!�1��)�"�!���������	�@����!�!$@�"!#	��!�&�!���	�� %��)�!�!�&���&��$!�(!#&�&��&�!�!'(��%!!����&�!��������&	$%�&!$'��	&����� �!'(��%'!�&������V��� @�	��&�!�$!���&�� �	���������&	$%�&!$'��	&����� �!'(��%'!�&@�	����������	�����!��#��!$	)!����!$�	��!	�&��(�	��&�	&������&���"W!#&�&��34567�#��&���	&����#��!$	)!�$!���$!'!�&��A	���! ��!�����!$�&�!�76CB�	���&�!���������	�����&�!���  !$!��	���!�!#&��#��&���	&����#��!$	)!�($����!�������&	$��%�"%�&�!�!'(��%!$@����34567�($!'��'�

COVID-19 Challenges for
Employers:

Page 162 of 619



�

����

��������	����������������������	����������	������������	����� �!��"#�$%�&�%�'����(���)���0123"����4��4���������	����(�����������(����4��4���������	��	��(������������������5����������4����������6�	�����0123"�	������������	����� ����7����4��������(�)���(���(�������"38%�9@�4������)�������������������4�A�����������6�	������������B�(�����0123"����C�����4���#0123"���	��(�������)#������(�	���	�������������4�����4���A�������%�DE����%�3� %�F�$G%GHIP2#�5�QR"#$������(�����������4���#�4���A���������@	��(�(�)��4�B�(�����0123"������ �����������������4��������(��A�����4���A�����������4���A��4���A�(�)�����������P��4���A����(���� ��������	�(�� �	����(���A���%S��Q#�T%�'��0123"����4��4���������	����������������������	�������4�����A�	������������	����� �����	��(���(�������B�(�����94���A����U������2���)����DB9U2S���� ��4�������������$�V%C%�0�(��F�IHP$���A������(���(�������������	����� ��(����������(�	������������������������������A����4���������)��4���A4���!��"#�T%�&�%�0������������	����� �����	��(���(�������B9U2���� ��4�������������$�V%C%�0�(��F�IHP$���������0123"�	������������	����� ��)�������������)�F�H$P���)�����"38���(����0123"����4��4���������	�����������������������������	����������	����� �%���Q#�W%�'��0123"����4��4���������	�����������������(���(�����������������	��(���(���4����(����0123"�	������������	����� ��)�������@���(�(������(�(��������(��������A�(����4�������5���	��(�7����)A�� ������5��������@����������(���C�����4���#0123"5���������@������������((�������������(���)�	����� ��)������������"������5��P��5���(�C����4����XP5��P��5��)�������� �����7����)A�� ���������������(�	������������������������������A����4���������)��4���A4���!��"#�W%�Y��%�')�������� �����7����)A�� ���������������(�	������������������������������A����4���������)��4���A4���5�0123"����4��4���������	��������������������(���(�����������������	��(���(���4����(����0123"�	������������	����� ��)�������@���(�(������(�(��������(��������A�(����4�������5���	��(�7����)A�� ������5��������@����������(���C�����4���#0123"5���������@����������((�������������(���)�	����� ��)������������"������5��P��5���(�C����4����XP5��P��%��Q#�I%�')����������������	����� ��D������������0123"�	������������	����� �S�����))���(����������������"�������	��9�� �����'�(���(���5�����(����������))����))�	����� ������A�)���0123"����4��4���������	�!���"#�I%�E����))�	�������� ������A�)���0123"����4��4���������	��(����(��������������������������������	����� ������))���(���(���������4�� ������������������������0123"�	������������	����� �������(�������������� ����������������%�')��))���(���(���������4�� ����������������5������))����)��������������������	����� ����������))�	�����������������"�������	��9�� �����'�(���(���̀����� ������A�)���0123"����4��4���������	����(�������"38%�U������5�������������"�������	��9�� �����'�(���(�������������� �����)���0123"����4��4���������	���)�������(���(��������))���(����������������	����� ��������������0123"�	������������	����� ����(����	����� ����(�������������� �����������������

COVID-19 Challenges for
Employers:

Page 163 of 619



�

����

���������	����������������������� !��"��������"���"#���$���%�"&&����'���(������ !���$�����"�%�	�"#��������%�&"�������)����$����������������0���&��%�	�"#�����01�����)	�"1���"���)	�"1���"�$���2���"���"�%�������"���"��)"���$�"�	��������	���%�&"��	��	"%�%�"&�3���������� !'�4���(���%'� �$'�5�67'789@�ABC�DE!AF'�G�������"%������%C������������0���&��%�	�"#�����01����"�$���2���"���"�%���������%��$���$�"�	��������	��������%%�����%�������&�")�������%���)���%�$"#�����$����������$�)����"�������$�)���%����������0���&��%�����0���$�	�"#�����������%�	������	���%C��������������$�)����"�������$�)���%�����"	�������	��%������"�%������%���)���%��%�%�	������	���%'�H4���DE!A�F�&"��)"�����&"�)���"����$�����$�����������������"#���$�'I��DA�8'�P"�%���� !�	��)��)��%%�%�������		�1��"�	"���"�%�"&�����	��)��)������0���0����"���� !��"��������"���"#���$��&"������#�����%���"������"��Q����&����0���&�������%R��!A�8'�S"'���� !�	��)��)��%%�%�������%���)������"�	��)��)%������0���0����"���� !��"��������"���"#���$��&"��!%%�%������T��$�0���U���#�����%'�3"��	��	"%�%�"&�3���������� !C���Q����&����0���&�����1��������%	�����"����"#������)	�"1�����������$�"�	��������	�����%�����%	"�%��"&������)	�"1���"������	�������������"&������)	�"1����&�����%	"�%��"����	���������������%���0���&�����1�����������	����"��������1�0�&"�������Q����&1��$��#���'�!���������"��%�0"����"�"����"	����01������"#������)	�"1��������$�����	���"��"&���� !��"��������"���"#���$��)�1���%"�0����Q����&����0���&�����1'��������%�C���%	"�%��"����	���������������"���%��"����0���&�����1�����������	����0�&"�������Q����&1��$��#�����%��"����Q����&����0���&�����1'�U��������"�C��&��������#�������"�%��"��)����������&�����"��"&���Q����&����0���&�����1�������3���������� !C���������#�����V%��"#���$���%��"�����$�0���&"����� !�	��)��)��%%�%�����C��#�����"�$����������#������)�1��"��������"�0���"#�����"��0�����$�0����"��"��������"#���$����������	����01���%����)%C�"���%���Q������01�4��������'�HU&�����������������"��������#�����%����"����������� !��"��������"���"#���$����"����������$�0���&"����� !�	��)��)��%%�%�����C�%���DE!AF9�&"����&"�)���"����$�����$����������"��"&�����	��)��)��%%�%������������'I��DAB@'�U&��������#������)�W�%�"��"��%���� !�	��)��)�	�1)���%�&"������"����#����� !��"��������"���"#���$��������������������T)��$���1� ����&�S"����%�&"������������	�1)���������������%�0�����X������C��"�%������)�W����������#�����������$�0���&"��	��)��)��%%�%�����R��!AB@'�S"'�U&��������#������������������"����#����� !��"��������"���"#���$������������T)��$���1� ����&�S"����%C���������)�W��$��"��"���$���� !�	��)��)�	�1)���%�&"������"����#����� !��"��������"���"#���$��&"������������	�1)���������������%�0�����X�������)�W�%��������#�����������$�0���&"����� !�	��)��)��%%�%�����'�Y"��#��C��������#������)�1��"%������"����#����� !��"��������"���"#���$��H�%��"�������DE!A69I�&"������)"���%�&"������������	��)��)��%��"����)��1�	��������������T)��$���1� ����&�S"����%'�!�1������"����	����	��)��)%�&"������"����#����� !��"��������"���"#���$��������"���&&�����������#�����V%����$�0����1�&"����� !�	��)��)��%%�%�����'��àbcdefgh�fh�pgc̀ q�
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����	�����!����
��4BC57D#E�������
�������"
�����������������@�!��"�	��������"�����@����
����
������
��"
� �����	����������
�%
���
���	�"���G
��	��
�����F)3�����  ���
��	��
����HI3@�������������������"
���� 
�����"
��  ����%�
�F)3����HI36�5����7
�
�%
��#9@�9A9A��

����@�345���
����
��
����2��� 	� ��
�����345�������
�	��
���"
�3������%�
�4��
�3��@�345���
����
����	�
����4BC57D#E�������
��!��"����"
���� 
�����"
�F�
��
����)�
�3	�"���G���������H���������I��
��
�3  ��������������"
� �����	����������
6�9��B���"
����
����@��"
�7��
���������"
�474���� �
���"���345���
����
�������6�3��"�	�"�345��"������
�������������
����
����������
��������4BC57D#E�������
������
�7
�
�%
��#9@�9A9A@����
�����"��
��
����
������������
��� �����������	
�����
���
��%�����������
��������4BC57D#E�������
��	��
���"
� �
�
����
��
����
���
�	�������@������"
�
���
��"
�7
�
�%
��#9@�9A9A��
����
���������
���������
��
��������"��� 	� ��
6�1"
��
�	��
�
���	��
���
�������9A������"
�43�F0�3������� ������������	
���������
��4BC57D#E�������
���������
���!��"��"���345���
����
��������%
���
�
��
����
�#$�%	���
�����������
���"
�7
�
�%
��#9@�9A9A���� �����%���"
�4746�1"
�
���
@�
��
����
����	����$@�9A9#@� ������������	
����	������
�@�!��"�	��������"�����@�����4BC57D#E�������
��	�"���G
��	��
�����F)3�����  ���
��	��
����HI3�%���"
�273����
����
���	 ����"
�������
�%
��������	�"���G
������  ���
�6�1"������
���
��	���%
� �����
���������
���!��"��"
���� 
�����"
�F)3����HI3������"
� �����	����������
@�����	���������F)3����HI3���
���
��@��	�"�����������!������"
������������������������������������
�����
�������������	���@�������������������%����
�����
�@�����"
�
� �����������"
���
��
����� "�������!"����"
�������
�����	�"���G
������  ���
�6�������������������������������������������������������������9�0

�"�� ��dd!!!6���6���d������
�d��� d�

�����d��!������d����
�D9A9AD#9d����
�D#9D#9d4BC57DAeDCB1FD$Af6 ��6�0

������474�3�	�������4"��������3���
��
���5��	��G������0�"
�	�
�@������ ���������"
�7
�
�%
��#9@�9A9A�345���
����
�������@��
� 
����
������"�� ��dd!!!6���6���d������
�d��"
�	�
�d��!������d��	��d��	��D���%��
�D��"
�	�
6 �������"�� ��dd!!!6���6���d������
�d��"
�	�
�d��!������d�"���dAD#f���D�"���D���%��
�D��"
�	�
6 ��6� 9

COVID-19 Challenges for
Employers:

Page 194 of 619



���������	
��	������������������� !"���#��	� �
�$���� ���	�%�����&�����'��������!�	�����%�����&�����!����'�$��(������)����
���0�����	1�!�	�2
�$�
��	�	����3��	�44�5 !"��3��	�446�7����������� �#����1�89��8@8A��������	��B�$���	$1���������	���������$�!%23�����

����	����(���%CD2�EAF�&�������G�2������	�����	��������	
��	��������	����	��	��$����������������
�1�#���H�����(���#��I���	�!%23�����

����	���������	��	��	�
�1�#�����$����H��������	���$���!%23�����

����	�����������$�&��	�(�������������(�	��������������&�������#$���	�������������	����78@7��(�	���%!')0�!�	G������ !"������	������	����	�(1��$����������������	��	�	�������
#���A8��8@8@�!%23�����

����	�������	������$���#$������

����	����(�������������(�	�����(���	�����(�I��$�(1����������&��������&��	�&�����&��������������	����78@7��(�	���%!')0�!�	������	���
�$�
��	��������$�	����G�P��������$����������������
�1��������#$1���	���&��������	����H������&������H�	���	����	���������H�����I������	��#��������������	����78@7��(�	���%!')0�!�	�(���%CD2�EAF�&����������	����Q�����������&���5���(���H�����	���)R!����PS!�H����
�����6�������	�������
#���A8��8@8@�����

����	����H�������	����	��������	
��	��H�$$���$1���(�����	���	�
������I����
��	�	����&����H�	���	����	������������1�%CD2�EAF�&���������	����Q������������)R!���������&�����������PS!�#1�	��� �!��

����	�$1������	���&�������#���
������	����Q�����������&���5���	���)R!����PS!�#������
�����6��������	�&�$1��������	��	�H�	��	����������(�	������	���$���)R!����PS!��	��	����B	��	�����	����$���&������#�1����H��	�H�����	���$�	���������&�������������������I�����G4��TUV�XỲa�bcTa�defg�hhi�Tpi�qYrgsrt̀�gY�euuvwx�� !"��3��	�44��"y��H��������&��������������(��
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��"�����Ỳ cef�UPSaCHD�cWRQCTCPX�bPFPTCICRSCPD��BG�QGDP�IGsPSRdP�WFXPS�R�dSGWU�BPRQHB�UQRF�HG�PQPIH�IGFHCFWRHCGF�BPRQHB�IGsPSRdP�XWSCFd�HBP�d��XRt�UPSCGX�RTHPS�SPIPCUH�GT�R�Ỳ cef�PQPIHCGF�FGHCIP���PIHCGF��hi�cqTrqpr��ABP�dSGWU�BPRQHB�UQRF�WFXPS��BCIB�IGFHCFWRHCGF��g�ip�ee��d�pg�qfRt��y�����r����wc�f��CDRDHPS�ePQCPT�vGHCIP����g��g�qePb���dy����gry�RsRCQRbQP�RHg�BHHUDghh����XGQ�dGshDCHPDhXGQdGshTCQPDhPbDRhPaUQGtPSD�RFX�RXsCDPSDhUQRF�RXaCFCDHSRHCGF�RFX�IGaUQCRFIPhXCDRDHPS�SPQCPThPbDR�XCDRDHPS�SPQCPT�FGHCIP����g��g�UXT����xWb�����ggi��y�g�p��HRH���y�qfRSIB�ggy����gr��������RQDG�SPQPRDPX�FGF�bCFXCFdy�HPaUGSRSt�SPQRVPX�PFTGSIPaPFH�dWCXRFIP�CF�IGF�WFIHCGF��CHB�HBP�uGCFH�vGHCIP�HBRH�PVHPFXPX�DCaCQRS�HCaPTSRaPD�GHBPS�CDP�RUUQCIRbQP�HG�FGF�ePXPSRQ�dGsPSFaPFHRQ�dSGWU�BPRQHB�UQRFD�RFX�BPRQHB�CFDWSRFIP�CDDWPSD�GTTPSCFd�IGsPSRdP�CF�IGFFPIHCGF��CHB�R�dSGWU�BPRQHB�UQRFy�HBPCS�URSHCICURFHD�RFX�bPFPTCICRSCPDy�RFX��aRQQ�cWDCFPDD��PRQHB�̀UHCGFD�xSGdSRa�q��̀ xr�CDDWPSD�GTTPSCFd�R�cWRQCTCPX�BPRQHB�UQRF�HBSGWdB�R���̀ x���PP��FDWSRFIP�cWQQPHCF�HCHQPX��jklmnopoq�rkosnt�nu�vkwpxkt�yzuno{klkz|�nu�}ko|psz�jslkuoplk~�vkwp|kt�|n��on�m��po�k|�vk��soklkz|~��ztko�|�k�r��ws{��kpw|���ko�s{k��{|�sz�vk~mnz~k�|n�|�k�}����������|�okp��y�RsRCQRbQP�RHg�BHHUDghh����IaD�dGshTCQPDhXGIWaPFHhAPaUGSRSt�ePQRVPX�wFTGSIPaPFH�̀T��SGWU�fRS�PH�ACaPTSRaPD�UXT��

COVID-19 Challenges for
Employers:

Page 203 of 619



�

���
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Lawyer Discipline Case Law Update
2021

Page 231 of 619



�

���
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�������������������� ���!���������" ������#$%� &�'$()01�23$''�456�1070$'�84951@$6854�10'$684A�65�630�10B102046$6854�59�$�C'8046D�84C'EF84A�84951@$6854�B1560C60F�G)�630�$665140)HC'8046�B1878'0A0�E4F01�$BB'8C$G'0�'$(D�E4'022�630�C'8046�A8702�IPQRSTUV�XRPYUP̀D�630�F82C'52E10�82�8@B'80F')�$E63518a0F�84�51F01�65�C$11)�5E6�630�10B102046$6854D�51�630�F82C'52E10�82�B01@8660F�G)�F8782854�#G%�51�10bE810F�G)�F8782854�#F%�59�6382�1E'0c��#G%� &�'$()01�@$)�1070$'�84951@$6854�10'$684A�65�630�10B102046$6854�59�$�C'8046D�84C'EF84A�84951@$6854�B1560C60F�G)�630�$665140)HC'8046�B1878'0A0�E4F01�$BB'8C$G'0�'$(D�65�630�0d6046�630�'$()01�SUeYRPefgh�fUgIUiUY�40C022$1)�951�$4)�59�630�95''5(84A�BE1B5202p�� #q%� 65�B107046�10$254$G')�C016$84�F0$63�51�2EG26$468$'�G5F8')�3$1@r��#s%� 65�B107046�630�C5@@822854�59�$�C18@0�G)�630�C'8046�51�56301�B01254r��#�%� 65�@868A$60�YtfỲeP̀Ieg�84uE1)�65�630�984$4C8$'�846010262�51�B15B016)�59�$456301�63$6�3$2�102E'60F�915@�630�C'8046v2�C5@@822854�59�$4�IggUweg�51�QSetVtgUP̀�$C6D�84�9E16301$4C0�59�(38C3�630�C'8046�3$2�E20F�630�'$()01v2�20178C02r��#x%� 65�20CE10�'0A$'�$F78C0�$G5E6�630�'$()01v2�C5@B'8$4C0�(863�63020�1E'02r���#y%� 65�026$G'823�$�C'$8@�51�F090420�54�G03$'9�59�630�'$()01�84�$�C546157012)�G06(004�630�'$()01�$4F�630�C'8046D�65�026$G'823�$�F090420�65�$�C18@84$'�C3$1A0�51�C878'�C'$8@�$A$8426�630�'$()01�G$20F�EB54�C54FEC6�84�(38C3�630�C'8046�($2�8475'70FD�51�65�102B54F�65�$''0A$68542�84�$4)�B15C00F84AD�84C'EF84A�$4)�F82C8B'84$1)�@$6601D�C54C01484A�630�'$()01v2�10B102046$6854�59�630�C'8046r��#�%� 65�C5@B')�(863�56301�'$(�51�$�C5E16�51F01r��#�%� 65�F060C6�$4F�1025'70�C549'8C62�59�84601026�$18284A�915@�630�'$()01v2�C3$4A0�59�0@B'5)@046�51�915@�C3$4A02�84�630�C5@B5286854�51�5(401238B�59�$�QISTD�GE6�54')�89�630�1070$'0F�84951@$6854�(5E'F�456�C5@B15@820�630�$665140)HC'8046�B1878'0A0�51�56301(820�B10uEF8C0�630�C'8046c��#C%� &�'$()01�23$''�@$�0�SUeYRPefgU�0995162�65�B107046�630�84$F7016046�51�E4$E63518a0F�F82C'52E10�59�51�E4$E63518a0F�$CC022�65�84951@$6854�10'$60F�65�630�10B102046$6854�59�$�C'8046c��#F%� &�'$()01�23$''�1070$'�84951@$6854�10'$684A�65�630�10B102046$6854�59�$�C'8046D�84C'EF84A�84951@$6854�B1560C60F�G)�630�$665140)HC'8046�B1878'0A0�E4F01�$BB'8C$G'0�'$(D�65�630�0d6046�630�'$()01�SUeYRPefgh�fUgIUiUY�40C022$1)�65�C5@B')�(863��E'0��c��51�xcqc�� ��

Lawyer Discipline Case Law Update
2021

Page 246 of 619



�

���

������	��� ���� ������� !�"#$!�%��&�!�'��( #���!�)0�1� 120!��#3��%3#�41&�#%��! 1&�%"�&#�&�!��!5�!�!%&1&�#%�#3�1�( �!%&�'���%"�&�!� 120!�6���!5�!�!%&1&�#%�#3�&�!�( �!%&7��8!!�9� !��7�@�3#��&�!� 120!�6��'�&�!��2�&���!�5!(&�&#��%3#�41&�#%�5�#$�'!'�&#�&�!� 120!��)0�1�5�#�5!(&�$!�( �!%&A�9� !��7BC(DCED�3#��&�!� 120!�6��'�&0�%#&�&#��!$!1 ��%3#�41&�#%��! 1&�%"�&#�&�!� 120!�6��5��#���!5�!�!%&1&�#%�#3�1�3#�4!��( �!%&A�1%'�9� !���7@C)D�1%'��7BC(DC�D�3#��&�!� 120!�6��'�&�!��2�&���!�5!(&�&#�&�!���!�#3���(���%3#�41&�#%�&#�&�!�'��1'$1%&1"!�#3�( �!%&��1%'�3#�4!��( �!%&�7�� �E�� F�3�%'14!%&1 �5��%(�5 !��%�&�!�( �!%&G 120!���! 1&�#%���5����&�1&A��%�&�!�1)�!%(!�#3�&�!�( �!%&6���%3#�4!'�(#%�!%&A�&�!� 120!��4��&�%#&��!$!1 ��%3#�41&�#%��! 1&�%"�&#�&�!��!5�!�!%&1&�#%7��8!!�9� !��7HC3D�3#��&�!�'!3�%�&�#%�#3��%3#�4!'�(#%�!%&7�������(#%&��)�&!��&#�&�!�&���&�&�1&����&�!��1  41�I�#3�&�!�( �!%&G 120!���! 1&�#%���57����!�( �!%&����&�!�!)0�!%(#��1"!'�&#��!!I� !"1 �1����&1%(!�1%'�&#�(#44�%�(1&!�3�  0�1%'�3�1%I 0�2�&��&�!� 120!��!$!%�1��&#�!4)1��1���%"�#�� !"1  0�'141"�%"���)P!(&�41&&!�7����!� 120!��%!!'��&�����%3#�41&�#%�&#��!5�!�!%&�&�!�( �!%&�!33!(&�$! 0�1%'A��3�%!(!��1�0A�&#�1'$��!�&�!�( �!%&�&#��!3�1�%�3�#4�2�#%"3� �(#%'�(&7��F 4#�&�2�&�#�&�!Q(!5&�#%A�( �!%&��(#4!�&#� 120!����%�#�'!��&#�'!&!�4�%!�&�!�����"�&��1%'�2�1&���A��%�&�!�(#45 !Q�#3� 12��1%'��!"� 1&�#%�A�'!!4!'�&#�)!� !"1 �1%'�(#��!(&7�� �R�� ��!�5��%(�5 !�#3�( �!%&G 120!��(#%3�'!%&�1 �&0����"�$!%�!33!(&�)0��! 1&!'�)#'�!��#3� 12S�&�!�1&&#�%!0G( �!%&�5��$� !"!A�&�!�2#�IG5�#'�(&�'#(&��%!A�1%'�&�!��� !�#3�(#%3�'!%&�1 �&0�!�&1) ���!'��%�5�#3!���#%1 �!&��(�7����!�1&&#�%!0G( �!%&�5��$� !"!�1%'�2#�IG5�#'�(&�'#(&��%!�155 0��%�P�'�(�1 �1%'�#&�!��5�#(!!'�%"���%�2��(��1� 120!��410�)!�(1  !'�1��1�2�&%!���#��#&�!�2��!��!T���!'�&#�5�#'�(!�!$�'!%(!�(#%(!�%�%"�1�( �!%&7����!��� !�#3�( �!%&G 120!��(#%3�'!%&�1 �&0�155 �!���%���&�1&�#%��#&�!��&�1%�&�#�!�2�!�!�!$�'!%(!�����#�"�&�3�#4�&�!� 120!��&��#�"��(#45� ��#%�#3� 127����!�(#%3�'!%&�1 �&0��� !A�3#��!Q145 !A�155 �!��%#&�#% 0�&#�41&&!���(#44�%�(1&!'��%�(#%3�'!%(!�)0�&�!�( �!%&�)�&�1 �#�&#�1  ��%3#�41&�#%��! 1&�%"�&#�&�!��!5�!�!%&1&�#%A�2�1&!$!���&���#��(!7��F� 120!��410�%#&�'��( #�!���(���%3#�41&�#%�!Q(!5&�1��1�&�#��U!'�#���!T���!'�)0�&�!�V��#�9� !��#3�W�#3!���#%1 �X#%'�(&�#��#&�!�� 127��8!!�1 �#�8(#5!7�� �Y�� �̀$���#%�C1D�5�#��)�&��1� 120!��3�#4��!$!1 �%"��%3#�41&�#%��! 1&�%"�&#�&�!��!5�!�!%&1&�#%�#3�1�( �!%&7�������5�#��)�&�#%�1 �#�155 �!��&#�'��( #���!��)0�1� 120!��&�1&�'#�%#&��%�&�!4�! $!���!$!1 �5�#&!(&!'��%3#�41&�#%�)�&�(#� '��!1�#%1) 0� !1'�&#�&�!�'��(#$!�0�#3���(���%3#�41&�#%�)0�1�&���'�5!��#%7��F� 120!�6����!�#3�1��05#&�!&�(1 �&#�'��(��������!���! 1&�%"�&#�&�!��!5�!�!%&1&�#%����5!�4����) !��#� #%"�1��&�!�!����%#��!1�#%1) !� �I! ��##'�&�1&�&�!� ��&!%!��2�  �)!�1) !�&#�1�(!�&1�%�&�!��'!%&�&0�#3�&�!�( �!%&�#��&�!���&�1&�#%��%$# $!'7��ab	c�def�g�heipq�ibd��� �r�� sQ(!5&�&#�&�!�!Q&!%&�&�1&�&�!�( �!%&6���%�&��(&�#%��#���5!(�1 �(��(�4�&1%(!�� �4�&�&�1&�1�&�#��&0A�1� 120!������45 �!' 0�1�&�#��U!'�&#�41I!�'��( #���!��1)#�&�1�( �!%&�2�!%�155�#5��1&!��%�(1��0�%"�#�&�&�!��!5�!�!%&1&�#%7��t%��#4!���&�1&�#%�A�3#��!Q145 !A�1� 120!��410�)!��45 �!' 0�1�&�#��U!'�&#�1'4�&�1�31(&�&�1&�(1%%#&�5�#5!� 0�)!�'��5�&!'�#��&#�41I!�1�'��( #���!�&�1&�31(� �&1&!��1��1&��31(&#�0�(#%( ���#%�&#�1�41&&!�7��u120!����%�1�3��4�410A��%�&�!�(#���!�#3�&�!�3��46��5�1(&�(!A�'��( #�!�&#�!1(��#&�!���%3#�41&�#%��! 1&�%"�&#�1�( �!%&�#3�&�!�3��4A��% !���&�!�( �!%&��1���%�&��(&!'�&�1&�51�&�(� 1���%3#�41&�#%�)!�(#%3�%!'�&#��5!(�3�!'� 120!��7�

Lawyer Discipline Case Law Update
2021

Page 247 of 619



�

���

�����	��������������	����������  !"� #$%&'((')0�1234$%5�(6�%$7$21�')86%&2('6)�%$12(')0�(6�(9$�%$@%$5$)(2('6)�68�A1'$)(5�&24�A%$2($�2�A9'11')0�$88$A(�6)�(9$�A1'$)(B1234$%�%$12('6)59'@C�2)D�D'5A6E%20$�A1'$)(5�8%6&�%$7$21')0�A6)8'D$)('21�')86%&2('6)�(6�(9$'%�1234$%5�2(�2�('&$�39$)�(9$�A1'$)(5�596E1D�F$�&2G')0�2�8E11�D'5A165E%$H��I1(96E09�(9$�@EF1'A�')($%$5(�'5�E5E2114�F$5(�5$%7$D�F4�2�5(%'A(�%E1$�%$PE'%')0�1234$%5�(6�@%$5$%7$�(9$�A6)8'D$)('21'(4�68�')86%&2('6)�%$12(')0�(6�(9$�%$@%$5$)(2('6)�68�(9$'%�A1'$)(5C�(9$�A6)8'D$)('21'(4�%E1$�'5�5EFQ$A(�(6�1'&'($D�$RA$@('6)5H��S'7'5'6)�TFUTVU�%$A60)'W$5�(9$�67$%%'D')0�721E$�68�1'8$�2)D�@945'A21�')($0%'(4�2)D�@$%&'(5�D'5A165E%$�%$256)2F14�)$A$552%4�(6�@%$7$)(�%$256)2F14�A$%(2')�D$2(9�6%�5EF5(2)('21�F6D'14�92%&H��XEA9�92%&�'5�%$256)2F14�A$%(2')�(6�6AAE%�'8�'(�3'11�F$�5E88$%$D�'&&')$)(14�6%�'8�(9$%$�'5�2�@%$5$)(�2)D�5EF5(2)('21�(9%$2(�(92(�2�@$%56)�3'11�5E88$%�5EA9�92%&�2(�2�12($%�D2($�'8�(9$�1234$%�82'15�(6�(2G$�2A('6)�)$A$552%4�(6�$1'&')2($�(9$�(9%$2(H��Y9E5C�2�1234$%�396�G)635�(92(�2�A1'$)(�925�D'5A92%0$D�(6R'A�325($�')(6�2�(63)̀5�32($%�5E@@14�&24�%$7$21�(9'5�')86%&2('6)�(6�(9$�2E(96%'('$5�'8�(9$%$�'5�2�@%$5$)(�2)D�5EF5(2)('21�%'5G�(92(�2�@$%56)�396�D%')G5�(9$�32($%�3'11�A6)(%2A(�2�1'8$B(9%$2($)')0�6%�D$F'1'(2(')0�D'5$25$�2)D�(9$�1234$%̀5�D'5A165E%$�'5�)$A$552%4�(6�$1'&')2($�(9$�(9%$2(�6%�%$DEA$�(9$�)E&F$%�68�7'A('&5H��  a"� S'7'5'6)�TFUTbU�%$A60)'W$5�(9$�(%2D'('6)21�c8E(E%$�A%'&$d�$RA$@('6)C�39'A9�@$%&'(5�1234$%5�(6�%$7$21�(9$�')86%&2('6)�)$A$552%4�(6�@%$7$)(�(9$�A6&&'55'6)�68�(9$�A%'&$�F4�2�A1'$)(�6%�2�(9'%D�@2%(4H�� e"� S'7'5'6)�TFUTfU�2DD%$55$5�(9$�5'(E2('6)�')�39'A9�(9$�1234$%�D6$5�)6(�1$2%)�68�(9$�'11$021�6%�8%2EDE1$)(�2A(�68�2�A1'$)(�E)('1�28($%�(9$�A1'$)(�925�E5$D�(9$�1234$%̀5�5$%7'A$5�(6�8E%(9$%�'(H��I1(96E09�(9$�A1'$)(�)6�16)0$%�925�(9$�6@('6)�68�@%$7$)(')0�D'5A165E%$�F4�%$8%2')')0�8%6&�(9$�3%6)08E1�A6)DEA(� 5$$�gE1$�hHV"C�(9$%$�3'11�F$�5'(E2('6)5�')�39'A9�(9$�1655�5E88$%$D�F4�(9$�288$A($D�@$%56)�A2)�F$�&'('02($DH��i)�5EA9�5'(E2('6)5C�(9$�1234$%�&24�D'5A165$�')86%&2('6)�%$12(')0�(6�(9$�%$@%$5$)(2('6)�(6�(9$�$R($)(�)$A$552%4�(6�$)2F1$�(9$�288$A($D�@$%56)5�(6�&'('02($�6%�%$A6E@�(9$'%�1655$5H��S'7'5'6)�TFUTfU�D6$5�)6(�2@@14�39$)�2�@$%56)�'5�2AAE5$D�68�6%�925�A6&&'(($D�2)�'11$021�6%�8%2EDE1$)(�2A(�2)D�(9$%$28($%�$&@1645�2�1234$%�86%�%$@%$5$)(2('6)�A6)A$%)')0�(92(�A6)DEA(H�i)�2DD'('6)C�D'7'5'6)�TFUTfU�D6$5�)6(�2@@14�(6�2�1234$%�396�925�F$$)�$)020$D�F4�2)�6%02)'W2('6)21�A1'$)(�(6�')7$5('02($�2)�211$0$D�7'612('6)�68�123�F4�(9$�A1'$)(�6%�2�A6)5('(E$)(�68�(9$�A1'$)(H�� p"� I�1234$%̀5�A6)8'D$)('21'(4�6F1'02('6)5�D6�)6(�@%$A1ED$�2�1234$%�8%6&�5$AE%')0�A6)8'D$)('21�1$021�2D7'A$�2F6E(�(9$�1234$%̀5�@$%56)21�%$5@6)5'F'1'(4�(6�A6&@14�3'(9�(9$5$�%E1$5H��i)�&65(�5'(E2('6)5C�D'5A165')0�')86%&2('6)�(6�5$AE%$�5EA9�2D7'A$�3'11�F$�'&@1'$D14�2E(96%'W$D�86%�(9$�1234$%�(6�A2%%4�6E(�(9$�%$@%$5$)(2('6)H��q7$)�39$)�(9$�D'5A165E%$�'5�)6(�'&@1'$D14�2E(96%'W$DC�D'7'5'6)�TFUThU�@$%&'(5�5EA9�D'5A165E%$�F$A2E5$�68�(9$�'&@6%(2)A$�68�2�1234$%̀5�A6&@1'2)A$�3'(9�(9$�r9'6�gE1$5�68�#%68$55'6)21�s6)DEA(H���  Vt"� u9$%$�2�1$021�A12'&�6%�D'5A'@1')2%4�A92%0$�211$0$5�A6&@1'A'(4�68�(9$�1234$%�')�(9$�A6)DEA(�68�2�A1'$)(�6%�2�86%&$%�A1'$)(�6%�6(9$%�&'5A6)DEA(�68�(9$�1234$%�')7617')0�%$@%$5$)(2('6)�68�(9$�A1'$)(�6%�2�86%&$%�A1'$)(C�(9$�1234$%�&24�%$5@6)D�(6�(9$�$R($)(�(9$�1234$%�%$256)2F14�F$1'$7$5�)$A$552%4�(6�$5(2F1'59�2�D$8$)5$H��XEA9�2�A92%0$�A2)�2%'5$�')�2�A'7'1C�A%'&')21C�D'5A'@1')2%4C�6%�6(9$%�@%6A$$D')0�2)D�A2)�F$�F25$D�6)�2�3%6)0�211$0$D14�A6&&'(($D�F4�(9$�1234$%�202')5(�(9$�A1'$)(�6%�6)�2�3%6)0�211$0$D�F4�2�(9'%D�@$%56)C�86%�$R2&@1$C�2�@$%56)�A12'&')0�(6�927$�F$$)�D$8%2ED$D�F4�(9$�1234$%�2)D�A1'$)(�2A(')0�(60$(9$%H��Y9$�1234$%̀5�%'09(�(6�%$5@6)D�2%'5$5�39$)�2)�255$%('6)�68�

Lawyer Discipline Case Law Update
2021

Page 248 of 619



�

���

��������	����������������������� �!������"�#"$#����������%�&��%��������'��%�����'����������������������(������������%�	%�������)���������%)�����������	������0���������������(���������������������������%��	�����)���%��������������%��	�%���'������������������������%�������1���%�)��������(����������		����0��(����%��0�'��%����	%�������)���������������������� 2334� 5���'��%���������������(������	�%������������!������"�#"$#����	%�!��������%!�����%����%��������������������������������1������	�����(�����%�����6	%����������	%����	����������������(����%���(���(������%��%����������	����������6	������������������%�������(�����(������%���� 2374� 8���%���'�����%�&��%�����������'��%������������(�%������������������������9�����%����������'���	�%������@����3�A������&���������(���'���������������	���(�������%�������9������������%���(���(�%�������%������)��������%�	%������������		��%��������%�&��%����������%���'0�������'��%�����������������������%�'�����������������������6�����%�&��%������@����3�B���C(0���'�!�%0���������%���'���	�%�����������%��������%�&��%�����������%�0���!������"�#"A#�	�%�����������'��%������D���������������%�������%���������%��������	���'����������'���EFGFHGIPQ�PS�TPQSUIHGV�PS�WQGFXFVG��� 23Y4�  �!������"�#"̀#�%���)��a����������'��%�������((�%����(�%����������������������������������(�%�������������������%���������������%����!�����(�������(�����%���0���������'��������'��%�����������%��)����������������'����������%�(�%�0��'���%���%��(�%����%���������%��)�����%)�%0��%�����'��%�����������%��)�����	�%�������(�����'�	%���������b���@����3�3̀0�c�������2̀4���d���%���������%����������0���'��%��������'�(�%����%��	�%�����������������������������(�%������0������������������������!��������������%�)�%���)�������'�%����������	���!������%%�����5����������������%����������%����%�����������������%���������������������(�����	�%��������������������!��!�������������%0����%��(������%���(�����)���%������������!��!��0�������(�%�������������'�����%����������%�������%����������e!������������������(�%����������������������������������������6�����%�����������������%����������������%����!�����(�������(�����%�����������)����%����(%�������	����������'�%����������	���f�%��!�%0�������������%���(�������(�%����������	%����������(����'��������	%��������������%���g�������	%�!���)���%�����%'����	%�h�����������������"ipqpr�����(�������������%	�%�����������������D��)���!�����������%	�%������D��!�%�������������������	�����������������s��������	�%����������������������'��%�����������	������������(�����!�%�����(�%������	�%���t��������������%��D��'���������	�%���t���	����s��%��������	�%����������������������'��%����������%���������!����)����������������������������	���������%)�#���d���%���������%����������0���!������"�#�	%����������������%���������������������%�(�%��%��������)�!�����(�%��������������5���'��%t��(������%����������������'��%t��(�%�����������)�!�%������'��%t����������'�����6	��%��)����������������'����������%�(�%�����������������������	���(�������%�������� 23B4� 5�����(�%�����������������	�%�����������!������"�#"̀#��������������%�(�%���%������������������������6������������%����������������%����!�����(�������(�����%������ �!������"�#"̀#����������%���%�������������(���(�%���������&��%����������������	��������(�������������%��	�%�����������!������"�#"̀#��� �!������"�#"̀#����������������((����������������%���(���(�%�������'����������'�(�%��'����������������%���������%'���������%�a��0���������'��������'��%������(�%��������������(�%����������������%���'��%�������������(�%����������������%����!�����(�������(�����%����������������%������������������'��������%��D��)�����'�%�	%�������������b���c�������2$4��

Lawyer Discipline Case Law Update
2021

Page 249 of 619



�

���

� ����� ��	�������������������������� ��	�!"#�����!�"���	��!"$�����%����&��'�"���!�"��#���(	!�"�������(�)����������"��%�����!�)"�	����$� ��"��"��	��"�!���(	�!�!"$��)�%��!���&)�')�"�������%���	������(��&�	��%���!'(	�')��0����'�"��!"#������(�"'�"���#��%��(	!�"����������%���!'�1��%��	������'%�)	���''�����"���%�	#��#��%��(	!�"���		�"�"#�! �	�)'�(	�!�'��%����%��������!'�"����)�%��!2��������%���	�������%����%��!"#�����!�"�'�)$%��!'�&����(�����$�!"'���!'(	�')�������%�������"��3(	!�"��&�! !	�$�������%����&&	!(��	��	��0��4"��%��� �"���#��"��� ��'���)	!"$1��%��	�������)'��(�"')	���!�%��%��(	!�"�����)���%��&�''!�!	!����#��&&��	�����%���5��"����6)!�������7)	���080��9"	�''��� !���!'�'�)$%�1�%��� ��1��! !'!�"�@�A@BA�&���!�'��%��	���������(��&	���!�%��%��(�)��C'������0��� ��B�� D! !'!�"�@�A�&���!�'��!'(	�')����"	������%���5��"���%��	���������'�"��	����	!� �'��%���!'(	�')���!'�"�(�''��������((��&	!'%��"���#��%��&)�&�'�'�'&�(!#!��0��E%����&��(�!(��	�1��%��	������'%�)	��#!�'��'��F����&��')�����%��(	!�"�������F��')!���	���(�!�"������ !�����%��"����#����!'(	�')��0�����!'(	�')����� ��'������%��(	!�"�C'�!"����'��'%�)	�����"��$��������%�"��%��	���������'�"��	����	!� �'�"�(�''��������((��&	!'%��%��&)�&�'�0��4#��%���!'(	�')����!		���������!"�(�""�(�!�"��!�%���G)�!(!�	�&��(���!"$1��%���!'(	�')���'%�)	����������!"�����""����%���	!�!�'��((�''�����%��!"#�����!�"�����%����!�)"�	������%���&��'�"'�%� !"$���"�������F"���!���"���&&��&�!����&����(�! �������'������%�������"$���"�'�'%�)	�����'�)$%������%��	����������%��#)		�'���5��"��&��(�!(��	�0��H�#������F!"$����!'(	�')���)"�����! !'!�"�@�A@�A1�@IA1����@PA1���	������#����"���$�"!2��!�"�'%�)	�����!"��!	����!"$��%��!'')���#���F!"$�')!���	���(�!�"����%!$%����)�%��!����!�%!"��%����$�"!2��!�"1�!"(	)�!"$1�!#������"��������%��(!�()�'��"(�'1�����%��%!$%�'���)�%��!����%���(�"��(���"���%�	#��#��%����$�"!2��!�"��'�������!"�������&&	!(��	��	��0�� ��Q�� D! !'!�"�@�A�&���!�'��)�����'�"�����6)!����%���!'(	�')����#�!"#�����!�"���	��!"$������(	!�"�C'���&��'�"���!�"�����((��&	!'%��%��&)�&�'�'�'&�(!#!���!"��! !'!�"'�@�A@�A��%��)$%�@�A@BA0��4"��5��(!'!"$��%���!'(���!�"�(�"#����������%!'��)	�1��%��	����������(�"'!����')(%�#�(���'��'��%��"��)����#��%��	�����C'���	��!�"'%!&��!�%��%��(	!�"���"���!�%��%�'���%���!$%�����!"G)��������%��(	!�"�1��%��	�����C'���"�!" �	 ���"��!"��%�����"'�(�!�"1��"��#�(���'��%��������5��")�����%��(�"�)(��!"�6)�'�!�"0����	�����C'���(!'!�"�"�������!'(	�'���'�&���!���������! !'!�"�@�A����'�"��� !�	�����%!'��)	�0��D!'(	�')������������6)!���1�%��� ��1������%����)	�'0��R�����)	�'���6)!����!'(	�')����"	��!#�')(%��!'(	�')�����)	�����&���!���������! !'!�"�@�A0��R���7)	�'�80�@�A1�S0���"��S0P0��7)	��P0P1��"��%����%���%�"�1���6)!��'��!'(	�')���!"�'����(!�()�'��"(�'���$���	�''��#��%��%���')(%��!'(	�')���!'�&���!���������%!'��)	�0��TUVWXY�abcdeVeXVfg�Vb�hiepeiqe�abXrWseXVWtfWVg�� ��S�� D! !'!�"�@(A���6)!��'���	����������(��(��&���"�	�����'�#�$)����!"#�����!�"���	��!"$�����%����&��'�"���!�"��#���(	!�"���$�!"'��)"�)�%��!2����((�''�����%!���&���!�'��"���$�!"'��!"�� ����"�����)"�)�%��!2����!'(	�')�������%��	�����������%���&��'�"'��%������&���!(!&��!"$�!"��%����&��'�"���!�"��#��%��(	!�"������%������')�G�(������%��	�����C'�')&�� !'!�"0��R���7)	�'��0�1��0�1��"���0P0��u%��)"�)�%��!2����((�''��������%��!"�� ����"�����)"�)�%��!2����!'(	�')����#�!"#�����!�"���	���������%����&��'�"���!�"��#���(	!�"�����'�"���(�"'�!�)����� !�	��!�"��#��! !'!�"�@(A�!#��%��	������%�'���������'�"��	���##���'����&�� �"���%���((�''�����!'(	�')��0��v�(���'�������(�"'!������!"�������!"!"$��%�����'�"��	�"�''��#��%��	�����C'��##���'�!"(	)��1��)������"���	!�!������1��%��'�"'!�! !����#��%��!"#�����!�"1��%��	!F�	!%�����#��!'(	�')���!#����!�!�"�	�'�#�$)���'�����"�����&	����1��%��(�'���#���&	��!"$����!�!�"�	�'�#�$)���'1��%���!##!()	����#�!�&	���"�!"$��%��'�#�$)���'1��"���%���5��"������%!(%��%��'�#�$)���'��� ��'�	���##�(���%��	�����C'���!	!��������&��'�"��(	!�"�'�@wxyx�������F!"$�

Lawyer Discipline Case Law Update
2021

Page 250 of 619



�

���

������	������������������	����������������	������ !������	" �����"��#$��%�	 �������!���&"�����'�� ��!��������� ���������	�� ���	"���!�����"����������&"�����(!��'����" �������!�)�������������	��������������)����	"���!�����"�����'�����" ����'�������(����&"�����(!��'����" �$��0'��'����� ��!�����!�(����&"����������1����������� ��������������)"������	 ����2��������������������������	��� !����'���'��� ��3��"	'������������������� � �����'���)����������������	!�����'�������������	���	�������	��������&"���������"�����'�� ����������"��"�'���4����		�������� �	�����	����������������(�!�����'���	��������'�����" ��$��5����� ��!��2���"������'����'����)����������������'���� ��!�����"�������'�� ��!��2���������������6" ��7$83�9��������@8A�����@BA$�� @CDA� 0'��������������)���	���"��	�������'�����	 "������������������ ����)�����'����������������������	 ����3��'�� ��!����"�����1���������( �����	�"������������������'�������������������	����)�������'��'��������"������������	�������$��E'����"�!3�'������3������������&"�����'����'�� ��!���"������	�� ���	"���!�����"��������'�����'������	���"��	�����������������������( ������	���������������	!$��F��	�� �	��	"�����	��3�'������3���!������������	�� ����	�"�����$��5�	��������(��	�����������������������)��'���������( ����������'�� ��!��2������	����������	���������� ��!���	 "����'������������!�����'�������������������'�������������'�	'��'�������	!�����'��	���"��	��������������	����(!� ������(!���	���������� ��!��)�������$��%�	 �������!���&"�����'�� ��!��������� ���������	�� ���	"���!�����"����������&"�����(!��'����" �������!�)�������������	�����������'��"�����������������	���"��	�������'�����" ����'�������(�����'�(�����(!��'����" �$��0'��'����� ��!�����!�(����&"����������1����������� �������������������	��� !����'���'��� ��3��"	'�������������������� � ����)�������)�����������	!3����(�!�����'���	��������'�����" ��$��GHIPQI�STUQVW��� @XYA� E'���"�!����	���������� ��!�	�����"����������'��	 ����̀ ��!����� ������'���'�������������$��F���6" ��C$Da	#aX#$��F���6" ��C$Da	#aC#������'�����'�(�������)������"���)��"	'�����������������'������������)������'���������	 ����$��SHPbcIUdHV�WH�eHIPQI�fgUH�SHhQ�He�iIHeQddUHVcT�pQdbHVdUqUTUWr��� 6" ��C$s���� �	���9�����B�a%�t��!���F'�" ��u���������'��9�������	�������F�	����������9 ����#3���	 "���)�v6�B̀CYC�au���������������9�������	�������F�	����������9 ����#�����w9��B̀C����B̀s�����'��x'���9�������u���������� �6�������(� ��!$��� 6" ��C$sa�#�)�����  !�	��������������v6�B̀CYCa%#�(!������	���)��'��	�������	���������	����������	 �����"������'���"(��	�����y�������������� ����)�����'����������������$���E��	 ����!��'����'�����	 "��������� �)��������������3��'���" ���������������������'���'����3�y��	 "���)������������������	����(!��'���������!̀	 ���������� �)��"�������� �	�( �� ��$���6" ��C$sa�#�� ���	��������������v6�B̀CYCa�#�(!����'�(����)��'�� ��!������������� ��)��"	'������������$���������	 ��������������������)��������(!�6" ��C$�a(#$��� 6" ��C$sa�#��"��'���	��������������v6�B̀CYCa9#aC#�(!���������)����	 ��"�����'�����'��	 �����)�����y���������	������3����	 "���)����"��������'�������	 ��"������y��� ��� !��"�'���4����(!��'��	 ����2�����������	������$���� 6" ��C$sa(#������������'����	�����������	���������� ��!�����)�����  !�	��������������v6�B̀CYCa9#aX#����aB#$��6" ��C$sa(#aC#������������'������	������( ��9�������������$��6" ��C$sa(#aX#����

Lawyer Discipline Case Law Update
2021

Page 251 of 619



�

���

��������	���	��������������������		����������� !�"#$%$&'(&)(0�1��������������������2�	�����	���	���3��	�������4���5�!�5�6��!�5��$67&8(&)(�����������������	�9���������� !�@#$%A&B(&$(�8C���	������D�����5���	���������	�������	�5������������	��	�����������������5����0����5����D��	�9�5�D�������	������0��������D������8�������5���E�	C����������������5�����	������	��	���	�C����������	����������8�����������8C������5����F���55�D�5��	��	����5�����������������5������������������5�1C�	F����	9����������	���	������������������������55�D�5��	��	����5�������6��� !�5��$67&8(&"(������10��������������������������	����������5�1C�	����������5��1��������	�5�1C�	���8��������5������1����������	�5��6��!�5��$67&8(&H(��	��I�� !�"#$%$&'(&"(0������D�2��C�������5���	C������	3�����5�	��C�����	�5�F�����5�������������������������6��!�5��$67&8(&7(���������������� !�"#$%$&'(&A(6��� !�5��$67&�(���I������5��������������	�	�5����	������������	C�	����	����������	������	C�����5���	��������6��P�	������5�0�!�5���)6)�����"6$���		���������� !�@#$%A&B(0�1�����	�Q��	�������5���	������5������	���������	�������	����������6�� RSTUVWXYS̀�aS�bcb�dSefg�higfY�Sp�qWSpfYYXS̀Vg�RS̀eira��� s����������������!�5��$67&�(��	���������������5�	��C������2����	�������	�5����D��������	��	����������3����5���������	��������	��������8C���������	��C#�5������	�9�5�D�6��� s����������������������������5��C����!�5��$67&8(�D���	�55C��	��I��������������������4���5�!�5�0��5����D���1�����t���F�������������u!�5���$67&8(&A(�����&)(v���	������	������5���	�����������4���5�!�5���55�1�6�� !�5��$67&8(&$(��������������������4���5�!�5������	��5�����������5��C��������	���������������	���	�����8���5C���	�0�	�D�	�5��������	�����5��C0��	��������������������	���5�1C�	F������	������	C�����5���	�6��w��������E�	�������������9����������	�9�����6��!�5��$67&8(&A(������	���	�������4���5�!�5��8C�����������D������	��������5���	��5�����������������	���	����������������		���5C���������� !�"#$%$&'(&)(0�	����	��������������	���	���x�	�����	�9���������4���5�!�5��$67&8(&A(�����������������2��8�������5���E�	C����������������5�����	��������������	63��s1���C#�1��E�	����������0����5����D�t���0�������	�����������#�5��������	���	�������������6��s�����������������	��������8������������		�	��������85�����5��C���8��������������	�����5�5�16� �!�5��$67&8(&)(������	���	���4���5�!�5��$67&8(&)(�����1��1�C�y�������5���������1�	���2�	�9���3�����2	�����C�3���������55�1����	�����5���	���������D������������������������5����F��������������������55�D�5�&���������������	�����5(��	��	����5�������6��s����	�9�����������	���������5������	���!�5��$67&8(&)(�8����������������	���������!�5��"6$&8(6��s����������������2�	�����53����2�55�D�53���������������1���������������������	��2�55�D�53����!�5���$6A&�(0�$6$7&8(0�"6$&8(0������6"&8(0�8���������������������������	�����4���5�!�5���	�t����������5���	C�	�5���������������������������������5��C6��t�5C��1��E�	�������������9�����5������55�D�5������������E���������������	�����5���	�����!�5��$676�!�5��$67&8(&"(��������5�	��������4���5�!�5�6��

Lawyer Discipline Case Law Update
2021

Page 252 of 619



�

���

������	����������������� �!��"�#$�%�&&�#'�&(� ��#�)$�&0���!!�� �&�("�()�&0���1 �!&�("	��� ������	�� ���������&�"&����$�&0����%�����2(����������	�������3��1 �!&�&0�&��&� ��#�)����&0��%�"��&(#$���� �(��#��#�4��#����$�(&0�#�#����	�
Lawyer Discipline Case Law Update
2021

Page 253 of 619



�

���

��������������������������������������������������  !"� #�$!%&'()0�!11'23!41'�5(�1543647!3654�58�('2('0'43!3654�58�!�1$6'43�1('!3'0�!�1548$613�58�643'('03�68�'639'(�58�39'�85$$5%64@�!22$6'0A��� �  B"� 39'�('2('0'43!3654�58�39!3�1$6'43�%6$$�C'�D6('13$&�!DE'(0'�35�!4539'(�17(('43�1$6'43F��� �  G"� 39'('�60�!�HIPHQRSQTRU�(60V�39!3�39'�$!%&'()0�!C6$63&�35�15406D'(W�('15XX'4DW�5(�1!((&�573�!4�!22(52(6!3'�157(0'�58�!13654�85(�39!3�1$6'43�%6$$�C'�X!3'(6!$$&�$6X63'D�C&�39'�$!%&'()0�('025406C6$636'0�35�!4539'(�1$6'43Y�!�85(X'(�1$6'43W�5(�!�396(D�2'(054�5(�C&�39'�$!%&'()0�5%4�2'(054!$�643'('030a���  C"� #�$!%&'(�09!$$�453�!11'23�5(�1543647'�39'�('2('0'43!3654�58�!�1$6'43�68�!�1548$613�58�643'('03�%57$D�C'�1('!3'D�27(07!43�35�D6E60654� !"�58�3960�(7$'W�74$'00�!$$�58�39'�85$$5%64@�!22$&A��� �  B"� 39'�$!%&'(�%6$$�C'�!C$'�35�2(5E6D'�15X2'3'43�!4D�D6$6@'43�('2('0'43!3654�35�'!19�!88'13'D�1$6'43F��  G"� '!19�!88'13'D�1$6'43�@6E'0�TSbcdefg�hcSHfSQW�hcSbTdefg�TS�idTQTSpF�� �"� 39'�('2('0'43!3654�60�453�2('1$7D'D�C&�D6E60654� 1"�58�3960�(7$'a�� 1"� qE'4�68�'!19�!88'13'D�1$6'43�1540'430W�39'�$!%&'(�09!$$�453�!11'23�5(�1543647'�39'�('2('0'43!3654�68�'639'(�58�39'�85$$5%64@�!22$6'0A��  B"� 39'�('2('0'43!3654�60�2(596C63'D�C&�$!%F�� G"� 39'�('2('0'43!3654�%57$D�64E5$E'�39'�!00'(3654�58�!�1$!6X�C&�54'�1$6'43�!@!6403�!4539'(�1$6'43�('2('0'43'D�C&�39'�$!%&'(�64�39'�0!X'�2(51''D64@a��stuuvwx��yvwv�������w����v���� ���� �������������a�bc��bde�fd�e�g���g����g��f�higjk��f�e���ci�gek��fe��fb�f���effb���dl�����f����ef�b�a����e�g�i�g������f����b�c���f�bc���f���af���bm�a�b�a�bc�f��a���i��an��o��f����f����epd��qa����ab�e����f���afr�f�����f���afa�bc�bf���������far��b��f���g�a���a�bc�f���g����ab�a�a�bi�g�s�����k�ff�g�fb�g��if��f����epd��qa��bde�fd�fb�f��������fn��t����bf��f�e���b�c���fa�bc���f���af���mb�m��j�e���p�b���i����f������f�kiaf�s��e�e�du�g�i�g���f��a��i��n��v��egg�f�b�r�e��epd���kiaf��b�a�g���p��f����e�d�bc�f���a����c����i��a����wi����nxr���je�g��j����fe����b�c���fa�bc���f���af���mb�m��j��i����f������far�e�����an��yb��cb�k��������far�a���wi����nz{�cb���b�c���fa���mb�m��j�f�ba��p�b��em���b�ai�f�g�e��epd���esbif������a��fef�b��sif�g�g��bf���fe���f�ef��epd��r�a���wi����n�xn���e�e�bjbia�fb�|bg���wi���}bkk��f�����

Lawyer Discipline Case Law Update
2021

Page 254 of 619



�

���

� ���� ���	������	����������������	������ 	�!�" ��	!�"��������#�	$��%�&������'"���&��(�����)����%&��0��123� �������"����"!���'�� �"����	�� �"����4�1�3������%"���)'��'����� 	�!�" ��	!�"���������5"���4�163��� "���)'��'����'����#��������"	��"��$������$���"�'��� �"���"��	!��"�"�"	��1 34�173�����&���(�&������"�"�"	��1$3123(�)'��'����'����)���� ��� 	%#�������������"�"8��������#����������� �"������!!� ����$���'�� 	�!�" ��	!�"�������4�����193�"!���#��������"	��"��	�'��)"���#��%"��"$��(� 	��&���)"�'��'�� �"������!!� ����$���'�� 	�!�" ������	$��"���'��"�!	�%��� 	������	!��� '�	!��'�%(� 	�!"�%���"��)�"�"�8@�������	8	&���	�A	����B&���C	%%��������� �6�� D	������%"���)'��'����� 	�!�" ��	!�"��������)	&���$�� �������$���  �#�"�8�	�� 	��"�&"�8�����#��������"	�(�����)�����'	&�����	#������	��$���#�	 ��&���(��##�	#�"����!	���'���"���������#��	!�!"�%�����#�� �" �(�!	�� 	��� �"�8��������"�)"�8�"�!	�%��"	���$	&���'��#���	�������"��&���"������%�������'�������$���'����)���@��E������	�C	%%�����	�B&���9@2@���8�	��� �� �&����$����!�"�&����	�"���"�&���	��!	��	)��& '�#�	 ��&����)"����	���5 &�������)���F���"	���"	��	!��'"���&��@�����"����!�	%�A	����B&���C	%%����6���� �7�� G���)����%&����� �"�������)���#��������"	���'���)	&��� �������� 	�!�" ��	!�"�������(�&��������#��������"	��"��#��%"�����&������"�"�"	��1$3@�����"����!�	%�A	����B&���C	%%����6���� �9�� �!�&�!	������$��������	#%����(��& '���� '��8���"�� 	�#	���������	�'���	�8��"���"	�����!!"�"��"	���	���'�����"�"	��	������"8�%����	!�#���"���"���"�"8��"	�(� �������� 	�!�" ��	!�"���������&�"�8�����#��������"	�(��'����)����%&���)"�'���)�!�	%���#��������"	��&������ 	��"�&�����#��������"	��"��#��%"��"$���&������"�"�"	���1$3123�����1 3������'����)����	$��"���"�!	�%��� 	�����(� 	�!"�%���"��)�"�"�8(�	!��� '��!!� ���� �"����&������'�� 	��"�"	���	!��"�"�"	��1$31�3@�E���B&���2@2H@�������	8	&���	���#	��"	��	!�A	����B&���C	%%����7���� �H�� I&������ 	�!�" ��� ����%��8��"���'�� 	&����	!�����#��������"	�(��'�����&���	!���P�	)�� 	�!�" ��	!�"�������� ��� '��8��"���'�� 	&����	!�����#��������"	�@��Q	���5�%#��(��'��#�	#	����R	"�����#��������"	��	!�����"��������'���#�����8����	��&����#���	��$��"������	�'���� �&���������!!" ��  "�����%���"�"�"�����#�������	������%����"����"%"���"	�� 	�!�" �(�����	�)'" '��'��#�	#	���� �"�����%���8"���"�!	�%��� 	�����@��S	)����(�"!��'����)���F��"�����"8��"	���&88������'����'����"����%���$�����!�&��(��'��"���������	!��'����"���������'��#�����8��������'����"�� �����������(������'��R	"�����#��������"	�� ���	��$�� 	��"�&��@��G���)����%&���$���������	��'��#	��"$"�"����'�����)���� T&"����"�!	�%��"	����T&"����������&��"�8�	!��� 	�!�" ��	!�"�������(�������P"�8��"!!���������#���	����	����"�@������"����!�	%�A	����B&���C	%%����9���� �U�� V'�������)����)"�'���)��!�	%���#��������"	��"��	������	���	"���� 	�!�" �(��'����)����%&������P� 	&����##�	����)'������ �������������P�����#���	�%"�"%"���'��%��	��'�� �"����@��E���B&���2@2H@��D'����)����%&������	� 	��"�&���	�#�	�� ���'�� 	�!"��� ���	!��'�� �"����!�	%�)'	�����#��������"	���'����)����'���)"�'���)�@��E���B&���2@W1 3@�������	8	&���	���#	��"	��	!�A	����B&���C	%%����9���� �X�� V'����� 	�!�" ����"����!�	%�����)���F����#��������"	��	!�%	����'���	��� �"���(�)'��'����'����)����%&���)"�'���)�!�	%���#������"�8������!!� ���� �"�����	��%��� 	��"�&���	���#�������	���	��%	���	!��'�%���#�����&#	��)'��'��0�123��'����)���� ���$	�'����"�!���'���&�"���	)����	��'��!	�%��� �"�����������T&��������#��������'����%�"�"�8� �"����	�� �"����(�8"�����'��

Lawyer Discipline Case Law Update
2021

Page 255 of 619



�

���

�����	�������������������	��	� ���!��"����#����$%&'(��!��")'��!��!� ����	�� ���!�� �!��!������0���!��%��1�!���2���������3�	���!����4�����#����5����!��67��9@ABCDEFDBG�CHA�IPDABC��� 1&7� Q!���	2��3�	�R�3	�! �3���������0���!��S��������������������	���������	��!��������	��� ���!�T�����	�	������!���3��U������	���� �!��!��!2%��V���V �3��1$W7%��X�����	����R��! ����!2�#�����$%)R�$%Y"�'")'R�$%$̀R��!��a%bR�����������0�� �!����	��%��9@ABCDEFDBG�IcBEPDdCe�cE�9BCAfAeCg�hDfAdCPF�i@pAfeA�qArfAeABCsCDcB��� 1$t7� X��� �! �		�!��	�3	���!�����!���� ���!����������!��	������	����	� ������S�	���������� 	�������� �!��� ������!��	���%��u���	� ������S�	��� �!��� �� �!��  �	��!�������2����!��	��	�!�� ���!��������!2%��1��	�S����	���4�����#����5����!��a7��� 1$$7� wx�y��������x���X���	�3	���!�����!�����!�� ���!�������	� ������S�	�������!����	��!�����2����!����!��!��������������	��� ���!����������	��!2��� ������2��!����!����	� ���!��������������	%��u���	� ������S�	��� �!��� ������������	�������!����� ��S��	�3	���!�����!������ ���!�����������3�	����!�����������	����	����������	���� 	���T�U���!���!����	� ���!�R�	�3	���!�����!��������	�!�������	R������33��	����������!�����!���������%��u������	�����!���	�3	���!�R��!����������3	� ����!2R� ���!��������	����	� ������S�	����!������3	� ����!2%��V���#����$%W" '")'%����	���	R��0��!�� �!��!�R��������	�����!���� ������!���S� �����!��!��3	� ����!2��2��!�����3�	��!����������	�	�3	���!����!����������	������	R��S�!����!����������	���	����������!	������%��1��	�S����	���4�����#����5����!��a7��� 1$)7� �y���������x���x�y����������!��������	�	�3	���!����	����������	�3	���!���� ��������3���!�������	�����!��!����!��� ����T� ���!��������R��!!��������0�	��������� ������	���	��!�	����!��� �!����	������0�� ���!���������������	���	�3�	3���������33���!2���S����!�"�'"$'���������	���%��X���R����������	������!�����3� �����!�������2������� �!��!������!��!!����� ��������0�	�0���	��	�3	���!��!2��� ���!�����!2�����3�	��!��!��!��!	������������	%��V�����	��R��������	������!2����	�3	���!���!��33�!�!���!��� ������ ���!������!�����3� �����!�������� �!��!������!��!!��������0�	�������� �������������������	�	�3	���!����!��!��!	������������	%��1�!���2�������4�����#����5����!��)b7��� 1$̀7� wx����x������x�y��x�����x��y�x��������������X���	�3	���!�����!�����!�� ���!�� �!�0����	� ������S�	�������!����	��!����	�!�� ���!��������	%����	��U��3��R���0���	��!���������	��	���0�		���	��!������!��	��	����	� ������S�	��������	��3� ���������!�2�������!����������	����������������	����!%��1b���c����x�d�e���f��x�g��h���i���"$&Y)'j�)�k����V�%�̀��b&(���y�lm���e���g��hn�x��"$&&)'j�à�k����V�%�̀��̀WW7%��Q���������	�������������	�3	���!�����������	������0���!�����!�!�2�������!���������0���	���������������	�	�3	���!����!��!����	R��!	������������	R����������	� �!!����!��	���������!���	�3	���!�����!��������������!��	���R��	����!� �!��!������� �� ���!�%��1�!���2�������4�����#����5����!��W7��
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Lawyer Discipline Case Law Update
2021

Page 310 of 619



�

���

��������������������������� !����"#$� %&'()01�12�13)�4526787298�2@�1378�5&A)B�#�A#CD)5�25�EFG�IPQR�S#D�8)AA�25�4&503#8)�#�A#C�45#0170)B�790A&T79U�13)�U22T�C7AA�2@�13)�45#0170)V��W3)�A#C�45#0170)�83#AA�')�82AT�79�718�)9175)1DB�)X0)41�C3)5)�#�029@A701�2@�791)5)81�78�45)8)91�13#1�45)6)918�13)�15#98@)5�2@�5)45)8)91#1729�2@�#�0A7)91�25�0A#88�2@�0A7)918V��W378�5&A)�83#AA�921�4)5S71�13)�8#A)�25�4&503#8)�2@�#�A#C�45#0170)�C3)5)�13)�4&503#879U�A#CD)5�78�'&D79U�13)�45#0170)�@25�13)�82A)�25�457S#5D�4&5428)�2@�5)8)AA79U�13)�45#0170)�12�#9213)5�A#CD)5�25�EFG�IPQRV��� "'$� Y8�&8)T�79�1378�5&A)̀�� � "a$� bc&503#879U�A#CD)5d�S)#98�)713)5�#9�79T767T&#A�A#CD)5�25�#�EFG�IPQRe��� "f$� b%)AA79U�A#CD)5d�S)#98�#9�79T767T&#A�A#CD)5B�#�EFG�IPQRB�13)�)81#1)�2@�#�T)0)#8)T�A#CD)5B�25�13)�5)45)8)91#176)8�2@�#�T78#'A)T�25�T78#44)#5)T�A#CD)5V��� "0$� W3)�8)AA79U�A#CD)5�#9T�13)�45284)0176)�4&503#879U�A#CD)5�S#D�)9U#U)�79�U)9)5#A�T780&887298�5)U#5T79U�13)�42887'A)�8#A)�2@�#�A#C�45#0170)V��g)@25)�13)�8)AA79U�A#CD)5�S#D�45267T)�13)�45284)0176)�4&503#879U�A#CD)5�C713�79@25S#1729�5)A#176)�12�0A7)91�5)45)8)91#1729�25�029@7T)917#A�S#1)57#A�0291#79)T�79�0A7)91�@7A)8B�13)�8)AA79U�A#CD)5�83#AA�5)h&75)�13)�45284)0176)�4&503#879U�A#CD)5�12�)X)0&1)�#�029@7T)917#A71D�#U5))S)91V��W3)�029@7T)917#A71D�#U5))S)91�83#AA�'79T�13)�45284)0176)�4&503#879U�A#CD)5�12�45)8)56)�79@25S#1729�5)A#179U�12�13)�5)45)8)91#1729�2@�13)�0A7)918�2@�13)�8)AA79U�A#CD)5B�0298781)91�C713�i&A)�aVpB�#8�7@�1328)�0A7)918�C)5)�0A7)918�2@�13)�45284)0176)�4&503#879U�A#CD)5V��� "T$� W3)�8)AA79U�A#CD)5�#9T�13)�4&503#879U�A#CD)5�S#D�9)U217#1)�13)�1)5S8�2@�13)�8#A)�2@�#�A#C�45#0170)B�8&'()01�12�#AA�2@�13)�@2AA2C79Ù�� � "a$� W3)�8#A)�#U5))S)91�83#AA�790A&T)�#�81#1)S)91�'D�8)AA79U�A#CD)5�#9T�4&503#879U�A#CD)5�13#1�13)�4&503#879U�A#CD)5�78�4&503#879U�13)�A#C�45#0170)�79�U22T�@#713�#9T�C713�13)�791)91729�2@�T)A76)579U�A)U#A�8)5670)8�12�0A7)918�2@�13)�8)AA79U�A#CD)5�#9T�213)58�79�9))T�2@�A)U#A�8)5670)8V��� "f$� W3)�8#A)�#U5))S)91�83#AA�45267T)�13#1�13)�4&503#879U�A#CD)5�C7AA�32925�#9D�@))�#U5))S)918�')1C))9�13)�8)AA79U�A#CD)5�#9T�13)�0A7)918�2@�13)�8)AA79U�A#CD)5�5)A#176)�12�A)U#A�5)45)8)91#1729�13#1�78�29U279U�#1�13)�17S)�2@�13)�8#A)V��W3)�4&503#879U�A#CD)5�S#D�9)U217#1)�@))8�C713�0A7)918�2@�13)�8)AA79U�A#CD)5�@25�A)U#A�5)45)8)91#1729�13#1�78�02SS)90)T�#@1)5�13)�T#1)�2@�13)�8#A)V��� "q$� W3)�8#A)�#U5))S)91�S#D�790A&T)�1)5S8�13#1�QrFstuFvEw�A7S71�13)�#'7A71D�2@�13)�8)AA79U�A#CD)5�12�5))91)5�13)�45#0170)�2@�A#CB�790A&T79UB�'&1�921�A7S71)T�12B�13)�#'7A71D�2@�13)�8)AA79U�A#CD)5�12�5))91)5�13)�45#0170)�2@�A#C�@25�#�84)07@70�4)572T�2@�17S)�25�12�45#0170)�79�#�84)07@70�U)2U5#4370�#5)#V��W3)�8#A)�#U5))S)91�83#AA�921�790A&T)�1)5S8�A7S7179U�13)�#'7A71D�2@�13)�8)AA79U�A#CD)5�12�45#0170)�A#C�25�5))91)5�13)�45#0170)�2@�A#C�7@�13)�8)AA79U�A#CD)5�78�8)AA79U�378�25�3)5�A#C�45#0170)�12�)91)5�
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������������������������� ��!�"��#�����"��#����$�%&�����#����'(�)01)020(34(5�6�7840(39�6�86@A0)�2B688�(C3�7CDDE(47630�6FCE3�3B0�2EFG073�CH�3B0�)01)020(3634C(�@43B�6�10)2C(�3B0�86@A0)�IPQRS�3C�F0�)01)020(30T�FA�6(C3B0)�86@A0)�4(�3B0�D6330)9�E(8022�3B0�86@A0)�B62�3B0�7C(20(3�CH�3B0�C3B0)�86@A0)�C)�42�6E3BC)4U0T�3C�TC�2C�FA�86@�C)�6�7CE)3�C)T0)V�� WXYỲ ab�� cde� fghi�pqrs�tuvwphxqwsi�wu�wgs�ypuysp��qvtwhuvhv��u��wgs�rs��r�i�iws��x��ypuwstwhv����yspiuv��gu�g�i�tguisv�wu�xs�psypsisvws��x����r���sp�hv�����wwsp����hviw�yuiihxrs�u�spps�tghv��x��uwgsp�r���spi��gu��ps�y�pwhthy�whv��hv�wgs���wwsp��hvwsp�spsvts�x��wguis�r���spi��hwg�wgs�trhsvw�r���sp�psr�whuvighy���v��wgs�qvtuqvisrrs���hitruiqps�u��hv�up��whuv�psr�whv��wu�wgs�psypsisvw�whuv���c�e� fghi�pqrs��yyrhsi�wu�tu��qvht�whuvi��hwg��v��yspiuv��gu�hi�psypsisvws��x��tuqvisr�tuvtspvhv��wgs���wwsp�wu��ghtg�wgs�tu��qvht�whuv�psr�wsi���c�e� fgs�pqrs��yyrhsi�s�sv�wguq�g�wgs�psypsisvws��yspiuv�hvhwh�wsi�up�tuvisvwi�wu�wgs�tu��qvht�whuv�����r���sp��qiw�h��s�h�wsr��wsp�hv�ws�tu��qvht�whuv��hwg���yspiuv�h�����wsp�tu��svthv��tu��qvht�whuv��wgs�r���sp�rs�pvi�wg�w�wgs�yspiuv�hi�uvs��hwg��gu��tu��qvht�whuv�hi�vuw�ysp�hwws��x��wghi�pqrs��� c�e� fghi�pqrs��usi�vuw�ypughxhw�tu��qvht�whuv��hwg���psypsisvws��yspiuv��up��v�s�yru�ss�up���svw�u��iqtg���yspiuv��tuvtspvhv����wwspi�uqwih�s�wgs�psypsisvw�whuv����up�s���yrs��wgs�s�hiwsvts�u����tuvwpu�spi��xsw�ssv����u�spv�svw���svt���v����yph��ws�y�pw���up�xsw�ssv�w�u�up��vh��whuvi���usi�vuw�ypughxhw���r���sp��up�shwgsp��pu��tu��qvht�whv���hwg�vuvr���sp�psypsisvw�wh�si�u��wgs�uwgsp�ps��p�hv����isy�p�ws���wwsp����up��usi�wghi�pqrs�ypstrq�s�tu��qvht�whuv��hwg���psypsisvws��yspiuv��gu�hi�iss�hv�����hts��pu����r���sp��gu�hi�vuw�uwgsp�his�psypsisvwhv����trhsvw�hv�wgs���wwsp�����r���sp�����vuw����s���tu��qvht�whuv�ypughxhws��x��wghi�pqrs�wgpuq�g�wgs��twi�u���vuwgsp���css�dqrs�e��f�g���h�pwhsi�wu�����wwsp�����tu��qvht�ws��hpstwr���hwg�s�tg�uwgsp���v����r���sp�hi�vuw�ypughxhws���pu�����hihv����trhsvw�tuvtspvhv����tu��qvht�whuv�wg�w�wgs�trhsvw�hi�rs��rr��svwhwrs��wu����s����riu����r���sp�g��hv��hv�sysv�svw�iqiwh�ht�whuv�up�rs��r��qwguph��whuv��up�tu��qvht�whv���hwg���psypsisvws��yspiuv�hi�ysp�hwws��wu��u�iu���� cje� ku��qvht�whuvi��qwguph�s��x��r�������hvtrq�s�tu��qvht�whuvi�x����r���sp�uv�xsg�r��u����trhsvw��gu�hi�s�spthihv����tuviwhwqwhuv�r�up�uwgsp�rs��r�ph�gw�wu�tu��qvht�ws��hwg�wgs��u�spv�svw���ku��qvht�whuvi��qwguph�s��x��r��������riu�hvtrq�s�hv�siwh��wh�s��twh�hwhsi�u��r���spi�psypsisvwhv���u�spv�svw�r�svwhwhsi���hpstwr��up�wgpuq�g�hv�siwh��wh�s���svwi��yphup�wu�wgs�tu��svts�svw�u��tph�hv�r�up�th�hr�sv�upts�svw�yputss�hv�i���lgsv�tu��qvht�whv���hwg�wgs��ttqis��hv���tph�hv�r���wwsp�����u�spv�svw�r���sp��qiw�tu�yr���hwg�wghi�pqrs�hv����hwhuv�wu�guvuphv��wgs�tuviwhwqwhuv�r�ph�gwi�u��wgs��ttqis����fgs���tw�wg�w���tu��qvht�whuv��usi�vuw��hur�ws���iw�ws�up��s�sp�r�tuviwhwqwhuv�r�ph�gw�hi�hviq��hthsvw�wu�siw�xrhig�wg�w�wgs�tu��qvht�whuv�hi�ysp�hiihxrs�qv�sp�wghi�pqrs���

Lawyer Discipline Case Law Update
2021

Page 349 of 619



�

����

���� ��	�������������� !��"�� ����"������!�##� �!�"�� ���"������$���� "�%�$���� ����$��#����&	��#������'���!���"���%��(����	������#����	������'���!���"���%���� ��)!�$"�� �	�!��!�#�"� !���"����"����0����!�##� �!�"�� �"��"����	%��"��������&��$����&�"�%�&��"������	�1�2����)�#$	�1�������!�##� �!�"�� ���"����$���� ���$���� "�%�&��!�� ��	���� �!�������"���3��%������ �&	��!��"�� �� 4���(�� �5�� 6 �"���!�����2�����$���� "�%���7� �0�"�� 1�"������	��$����&�"��!�##� �!�"�� ����"����!� �"�"�� "��2�"�����7� �0�"�� �������$��3����1�%���!"�1������7�	��	��!� ��	"����"��"�����7� �0�"�� 8��	������!� !�� � 7�"���#�""������������"����"��"���&	�7�"��"�����7� �0�"�� ���"�����$�!"�"��"���#�""�������������!"�����#����� �� �!�  �!"�� ���"��"���#�""���#���&���#$�"�%�"��"�����7� �0�"�� �2���$��$������2�!�3�	����!��#� �	�	��&�	�"�(��9� �� "��2�"�����7� �0�"�� 8��	��������� �"���@����%�2���!�##� �!�"�� ���"����2��#���!� �"�"�� "(��62���!� �"�"�� "��2�"�����7� �0�"�� ������$���� "�%�� �"���#�""���&��������������� �!�� ��	1�"���!� �� "�&��"��"�!�� ��	�"����!�##� �!�"�� ���		�&����22�!�� "�2���$��$������2�"������	�(��6 �!�##� �!�"� 7���"����!���� "����2��#���!� �"�"�� "��2�� ���7� �0�"�� 1���	������#��"� �"�����#�"��%���2��&"�� � 7��3�%� !��"��"�3��	�"��"���	�7�	���7�"���2�"�����7� �0�"�� (�� �A�� B���$����&�"�� �� �!�##� �!�"�� ����"������$���� "�%�$���� ��$$	����� 	��� �!��!�#�"� !���������"���	������' ����"��"�"���$���� ����� �2�!"���$���� "�%�� �"���#�""���"��&��%��!����%(��B����#�� ��"��"�"���	�����������!"��	�' ��	�%7���2�"���2�!"��2�"�����$���� "�"�� C�&�"���!���!"��	�' ��	�%7��#���&��� 2����%�2��#�"���!��!�#�"� !��(�D���E�	��F(GH7I(��B���1�"���	������!�  �"��3�%��"�����@����#� "��2��&"�� � 7�"���!� �� "��2�!�� ��	�&��!	��� 7������"��"����&3����(�� �P�� 6 �"����3� "�"���$���� ���"�����#�"���	������!�##� �!�"������ �"�' �� �"��&����$���� "�%�&��!�� ��	�� �"���#�""��1�"���	�����8��!�##� �!�"�� ��������&4�!"�"��E�	��Q(R(��TUVWXỲaUb�cU�dUYVeY�fg̀U�TUhe�Ud�iYUdeaàUbXp�qeaWUbàr̀p̀cs��� E�	��Q(t����� �	�7����"��uE�5vFGQH�IHFI1���"��"����%%�"�� ��2�	� 7��7��"��"��		����� ��"��������$����&�"�%�!�##� �!�"�� ���"������$���� "�%�$���� �"��&��#�%��$����� "�"��!���"���%��(���	��������%3������w$� �� ��P�vF�� %�tGGxvR�2��#�"���y���%��2�9�##����� ����� �����3� !���� %�u��!�$	� �(�� TUVWXỲaUb�cU������Uhep�q�pea�Ud�iYUdeaàUbXp�TUbh��c��� E�	��Q(t�����%� "�!�	�"����%�	�E�	��Q(t(�
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Lawyer Discipline Case Law Update
2021

Page 354 of 619



�

����
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26 CFR 601.105: Examination of returns and 
claims for refund, credit or abatement; 
determination of correct tax liability. (Also Part I, § 
61.)

 [*1] 

Core Terms
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exempt, eligible, COVID Tax Relief Act, expenses, 
taxable year, entities, gross receipts, eligible 
recipient, partnership, purposes, costs, income 
resulting, gross income, tax return, reduction, 
accrued, deduct

Text

SECTION 1. PURPOSE

This revenue procedure provides that taxpayers 
may treat amounts that are excluded from gross 
income (tax-exempt income) in connection with the 
forgiveness of Paycheck Protection Program (PPP) 
Loans as received or accrued: (1) as eligible 
expenses are paid or incurred, (2) when an 

application for PPP Loan forgiveness is filed, or (3) 
when PPP Loan forgiveness is granted. To the 
extent tax-exempt income resulting from the 
forgiveness of a PPP Loan is treated as gross 
receipts under a particular Federal tax provision, 
including but not limited to §§ 448 (c) and 6033 of 
the Internal Revenue Code (Code), this revenue 
procedure applies for purposes of determining the 
timing and, to the extent relevant, reporting of such 
gross receipts.

SECTION 2. BACKGROUND

.01 Overview.

(1) The PPP is a loan program administered by the 
U.S. Small Business Administration (SBA) and the 
Administrator of the SBA (Administrator) as part 
of the SBA's "7 (a) Loan Program" under § 7 (a) of 
the Small Business Act (15 U.S.C. § 636 (a)). 1 
Congress established the PPP to assist small 
businesses nationwide adversely impacted by the 
COVID-19 pandemic in paying payroll costs and 
other eligible expenses. 2 Under the PPP, the 
Administrator may guarantee the full principal 
amount of a "covered loan," as defined [*2]  in § 7 
(a) (36) (A) (ii) of the Small Business Act, which 
for purposes of the PPP is a loan made under the 
PPP to an "eligible recipient," as defined in § 7 (a) 
(36) (A) (iv) of the Small Business Act, during the 
period beginning on February 15, 2020, and ending 
on May 31, 2021 (PPP First Draw Loan). 3 Under § 
7 (a) (37) of the Small Business Act, the 
Administrator may guarantee under the same terms, 
conditions, and processes as a PPP First Draw Loan 
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the full principal amount of a subsequent loan made 
under the PPP to an "eligible entity," as defined in 
§ 7 (a) (37) (A) (iv) of the Small Business Act, that 
has used or will use the full amount of a PPP First 
Draw Loan on or before the expected date on which 
the subsequent loan is disbursed to the eligible 
entity (PPP Second Draw Loan). 4 Section 1109 (b) 
of the CARES Act allows the Department of the 
Treasury (Treasury Department), the Farm Credit 
Administration, and other Federal financial 
regulatory agencies to authorize bank and nonbank 
lenders, including insured credit unions, to 
participate in loans made under the PPP and 
provide PPP loans under § 1109 (Section 1109 
Loans). 5 Under § 1109 (d) (2) (D) of the CARES 
Act, regulations establishing the terms and 
conditions of Section 1109 Loans must provide for 
forgiveness of Section 1109 Loans under terms and 
conditions that, to the [*3]  maximum extent 
practicable, are consistent with the terms and 
conditions for loan forgiveness of PPP First Draw 
Loans under § 1106 of the CARES Act.

(2) A taxpayer that receives a PPP First Draw Loan, 
a PPP Second Draw Loan, and/or a Section 1109 
Loan, each a "PPP Loan" and collectively "PPP 
Loans," may be eligible to receive forgiveness of 
the principal amount of the PPP Loan up to an 
amount (loan forgiveness amount) equal to the 
costs incurred and payments made during the 
"covered period," as defined in § 7A (a) (4) of the 
Small Business Act, for the following "eligible 
expenses": (1) payroll costs, (2) interest on a 
covered mortgage obligation, (3) any covered rent 
obligation payment, (4) any covered utility 
payment, (5) covered operations expenditures, (6) 
covered property damage costs, (7) covered 
supplier costs, and (8) covered worker protection 
expenditures. 6 However, a taxpayer's loan 
forgiveness amount may be reduced under "PPP 
loan forgiveness reduction rules" if the taxpayer 
experiences reductions in full-time equivalent 
employees or employee salary and wages during 
the covered period and the taxpayer does not 
qualify for any of the statutory or regulatory 
exemptions from the PPP loan forgiveness 

reduction [*4]  rules. 7

.02 Forgiveness of PPP Loans.

(1) Section 276 (a) (1) of the COVID Tax Relief 
Act amended § 7A (i) of the Small Business Act to 
provide guidance on the Federal income tax 
consequences of the forgiveness of PPP First Draw 
Loans. Section 276 (b) of the COVID Tax Relief 
Act provides substantially similar guidance with 
regard to PPP Second Draw Loans, as do §§ 278 (a) 
(1) and (2) with regard to Section 1109 Loans. 
Specifically, § 7A (i) of the Small Business Act and 
§§ 276 (b) and 278 (a) of the COVID Tax Relief 
Act provide that, for purposes of the Code, no 
amount is included in the gross income of an 
eligible recipient or an eligible entity, as 
appropriate, by reason of the forgiveness of a PPP 
Loan, and no deduction is denied, no tax attribute is 
reduced, and no basis increase is denied, by reason 
of such exclusion from gross income.

(2) Revenue Procedure 2021-20, 2021-19 I.R.B. 
1150 (May 10, 2021), provides a safe harbor that 
allows certain taxpayers that, under prior guidance 
issued by the Treasury Department and the Internal 
Revenue Service, did not deduct certain otherwise 
deductible PPP-related expenses on a tax return that 
was filed prior to the enactment of the COVID Tax 
Relief Act to deduct such expenses in the next 
taxable year (that is, the taxable year following the 
taxable year in which such expenses were paid or 
incurred). [*5] 

(3) For eligible recipients and eligible entities, as 
appropriate, that are partnerships or S corporations, 
§ 7A (i) of the Small Business Act and §§ 276 (b) 
and 278 (a) (3) of the COVID Tax Relief Act 
provide that any amount excluded from gross 
income under § 7A (i) of the Small Business Act or 
§ 276 (b) or § 278 (a) of the COVID Tax Relief 
Act, as applicable, is treated as tax-exempt income 
for purposes of §§ 705 and 1366 of the Code. 
Section 7A (i) of the Small Business Act and §§ 
276 (b) and 278 (a) of the COVID Tax Relief Act 
further provide that, except as provided by the 
Secretary of the Treasury or her delegate, any 
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increase in the adjusted basis of a partner's interest 
in a partnership under § 705 of the Code with 
respect to amounts treated as tax-exempt income 
under § 7A (i) of the Small Business Act, § 276 (b) 
of the COVID Tax Relief Act, or § 278 (a) of the 
COVID Tax Relief Act, as applicable, equals the 
partner's distributive share of deductions resulting 
from costs giving rise to the forgiveness of the PPP 
Loans. Revenue Procedure 2021-49, 2021-49 I.R.B. 
______________________, released November 18, 
2021, provides guidance for partners and their 
partnerships regarding allocations under § 704 (b) 
of the Code of amounts excluded from gross 
income under § 7A (i) of the Small Business Act 
and § 276 (b) or 278 (a) of the COVID Tax Relief 
Act, as applicable, allocations under § 704 (b) of 
the Code of deductions resulting from expenditures 
attributable [*6]  to the use of certain PPP Loan 
proceeds, and corresponding adjustments to 
partners' bases in their partnership interests under § 
705 of the Code. Revenue Procedure 2021-49 also 
provides guidance under § 1502 of the Code and § 
1.1502-32 of the Income Tax Regulations regarding 
the corresponding basis adjustments for stock of 
subsidiary members of consolidated groups as a 
result of tax-exempt income resulting from 
forgiveness of PPP Loans. To allow their partners 
or shareholders to make proper basis adjustments 
under §§ 705, 1367, and 1502 of the Code, as 
applicable, entities that are partnerships, S 
corporations, or subsidiary members of 
consolidated groups, must determine when tax-
exempt income from the forgiveness of a PPP Loan 
is received or accrued.

(4) Certain eligible recipients and entities may need 
to determine when tax-exempt income resulting 
from the forgiveness of a PPP Loan is received or 
accrued to apply Federal tax provisions for which 
the amount of gross receipts is relevant. For 
example, certain eligible recipients and entities may 
need to determine when such tax-exempt income is 
included in gross receipts under § 448 (c) or 6033 
of the Code. However, Revenue Procedure 2021-
33, 2021-34 I.R.B. 327 (August 23, 2021) provides 
a safe harbor that permits eligible recipients and 

entities to exclude the amount of forgiveness of a 
PPP Loan from gross receipts solely for purposes of 
determining [*7]  eligibility to claim the employee 
retention credit under § 2301 of the CARES Act, as 
amended by §§ 206 and 207 of the Taxpayer 
Certainty and Disaster Tax Relief Act of 2020, 
enacted as Division EE of the CAA, and extended 
by § 9651 of the American Rescue Plan Act of 
2021, Public Law 117-2, 135 Stat. 4 (March 11, 
2021). That safe harbor is not mandatory, and it 
does not allow eligible recipients and entities to 
exclude the amount of forgiveness of a PPP Loan 
from gross receipts under § 448 (c) or 6033 of the 
Code for any other Federal tax purpose.

(5) The Administrator has provided guidance 
regarding the process for taxpayers to receive 
forgiveness of PPP First Draw Loans and PPP 
Second Draw Loans. See Business Loan Program 
Temporary Changes; Paycheck Protection Program 
- Loan Forgiveness Requirements and Loan Review 
Procedures as Amended by Economic Aid Act, 86 
F.R. 8283 (Feb. 5, 2021) (Loan Forgiveness 
Requirements); Business Loan Program Temporary 
Changes; Paycheck Protection Program as 
Amended by Economic Aid Act, 86 F.R. 3692 (Jan. 
14, 2021); Business Loan Program Temporary 
Changes; Paycheck Protection Program - COVID 
Revenue Reduction Score, Direct Borrower 
Forgiveness Process, and Appeals Deferment, 86 
F.R. 40921 (July 28, 2021). To receive forgiveness 
of PPP First Draw Loans and PPP Second Draw 
Loans, the taxpayer must, among other things, 
complete and submit a "PPP Loan Forgiveness 
Application." The amount of information and 
documentation, if any, that the taxpayer must 
provide to seek forgiveness and whether the 
taxpayer's loan forgiveness amount is subject to a 
reduction depends [*8]  on the facts and 
circumstances. The forgiveness approval process 
undertaken by lenders also depends on the facts and 
circumstances and the type of PPP Loan 
Forgiveness Application submitted by the taxpayer. 
Loan Forgiveness Requirements at 8295-96.

SECTION 3. TIMING OF TAX-EXEMPT 
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INCOME

.01 Overview. Subject to section 3.03 of this 
revenue procedure, a taxpayer that received a PPP 
Loan may treat tax-exempt income resulting from 
the partial or complete forgiveness of such PPP 
Loan as received or accrued:

(1) As, and to the extent that, the taxpayer pays or 
incurs eligible expenses as described in section 2.01 
(2). Under this section 3.01 (1), a taxpayer that has 
elected to use the safe harbor provided under 
Revenue Procedure 2021-20 will be treated as 
paying or incurring the eligible expenses during the 
taxpayer's immediately subsequent taxable year 
following the taxpayer's 2020 taxable year in which 
the expenses were actually paid or incurred, as 
described in Revenue Procedure 2021-20;

(2) When the taxpayer files an application for 
forgiveness of the PPP Loan; or

(3) When the PPP Loan forgiveness is granted.

.02 Amended returns. Taxpayers may report tax-
exempt income pursuant to section 3.01 on a timely 
filed original or amended Federal income tax 
return, information return or administrative 
adjustment request (AAR) under § 6227 of the 
Code. See also Revenue Procedure 2021-50, 2021-
49 I.R.B. ______________________, released 
November 18, 2021, [*9]  allowing an eligible 
partnership to file an amended Form 1065, U.S. 
Return of Partnership Income, as an alternative to 
filing an AAR, and furnish a corresponding 
amended Schedule K-1 (Form 1065), Partner's 
Share of Income, Deductions, Credits, etc., to each 
of its partners. Partners and shareholders that 
receive amended Forms K-1 as provided in this 
section 3.02 must file amended Federal income tax 
returns, information returns or AARs, as applicable, 
consistent with the Forms K-1 received.

.03 When PPP Loan is not fully forgiven. Unless 
otherwise provided in the 2021 filing year form 
instructions, if the taxpayer receives forgiveness for 
an amount of the PPP Loan that is less than the 

amount that the taxpayer previously treated as tax-
exempt income, the taxpayer must make 
appropriate adjustments on an amended Federal 
income tax return, information return or AAR, as 
applicable, for the taxable year (s) in which the 
taxpayer treated tax-exempt income from the 
forgiveness of such PPP Loan as received or 
accrued. Partners and shareholders that receive 
amended Forms K-1 as provided in this section 
3.03 must file amended Federal income tax returns, 
information returns or AARs, as applicable, 
consistent with the [*10]  Forms K-1 received.

.04 Reporting consistent with this revenue 
procedure. The IRS will publish form instructions 
for the 2021 filing season that will detail how 
taxpayers can report consistently with sections 3.01 
through 3.03 of this revenue procedure. However, 
taxpayers do not need to wait until the instructions 
are published to apply this revenue procedure.

.05 Gross receipts application. To the extent tax-
exempt income resulting from the partial or 
complete forgiveness of a PPP Loan is treated as 
gross receipts under a particular Federal tax 
provision, including but not limited to §§ 448 (c) 
and 6033 of the Code, section 3 of this revenue 
procedure applies for purposes of determining the 
timing and, to the extent relevant, reporting of such 
gross receipts.

SECTION 4. EFFECTIVE DATE

This revenue procedure is effective for any taxable 
year in which a taxpayer paid or incurred eligible 
expenses, as described in section 2.01 (2) of this 
revenue procedure, any taxable year in which the 
taxpayer applied for forgiveness of a PPP Loan, or 
any taxable year in which the taxpayer's PPP Loan 
forgiveness is granted.

SECTION 5. PAPERWORK REDUCTION ACT

Any collection of information associated with this 
notice has been submitted to the Office of 
Management and Budget for review under OMB 
control numbers 1545-0123 (for business 
filers),1545-074 [*11]  (for individual filers) and 
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1545-0047 (for exempt organizations) in 
accordance with the Paperwork Reduction Act of 
1995 (44 U.S.C. § 3507 (d)). An agency may not 
conduct or sponsor and a person is not required to 
respond to a collection of information unless it 
displays a valid OMB control number.

SECTION 6. DRAFTING INFORMATION

The principal authors of this revenue procedure are 
Morgan Lawrence and Charles Gorham of the 
Office of Associate Chief Counsel (Income Tax & 
Accounting). For further information regarding this 
revenue procedure, please contact Morgan 
Lawrence at (202) 317-7011 (not a toll-free call).

Attachment

Other Footnotes

1 See §§ 1102 and 1106 of the Coronavirus 
Aid, Relief, and Economic Security Act 
(CARES Act), Public Law 116-136, 134 
Stat. 281, 286-94, 297-301 (Mar. 27, 2020), 
as amended by §§ 2 and 3 of the Paycheck 
Protection Program Flexibility Act of 2020, 
Public Law 116-142, 134 Stat. 641 (June 5, 
2020); the Economic Aid to Hard-Hit Small 
Businesses, Nonprofits, and Venues Act 
(Economic Aid Act) enacted as Title III of 
Division N of the Consolidated 
Appropriations Act, 2021 (CAA), Public 
Law 116-220, 134 Stat. 1182 (Dec. 27, 
2020); § 276 of the COVID-related Tax 
Relief Act of 2020 (COVID Tax Relief 
Act), enacted as Subtitle B of Title II of 
Division N of the CAA; and § 2 of the PPP 
Extension Act of 2021, Public Law 117-6, 
135 Stat. 250 (Mar. 30, 2021). Section 304 
(b) (1) (A) of the Economic Aid Act 
redesignated § 1106 of the CARES Act (15 
U.S.C. § 9005) as § 7A and transferred 
redesignated § 7A to be inserted to appear 
after § 7 of the Small Business Act (15 
U.S.C. § 636).

2 See Business Loan Program Temporary 
Changes; Paycheck Protection Program, 85 

FR 20811 (Apr. 15, 2020).

3 See § 7 (a) (2) of the Small Business Act and 
§ 2 of the PPP Extension Act of 2021.

4 See § 7 (a) (37) of the Small Business Act (as 
added by § 311 (a) of the Economic Aid 
Act).

5 134 Stat., at 304-306.

6 See § 7A (a) of the Small Business Act (as 
amended by § 304 (b) (2) of the Economic 
Aid Act).

7 See § 7A (d) of the Small Business Act (as 
amended by § 304 (b) (2) of the Economic 
Aid Act) and Business Loan Program 
Temporary Changes; Paycheck Protection 
Program - Loan Forgiveness Requirements 
and Loan Review Procedures as Amended 
by Economic Aid Act, 86 F.R. 8290 (Feb. 
5, 2021).
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Text

SECTION 1. PURPOSE

.01 This revenue procedure provides guidance for 
partnerships and consolidated groups regarding 
amounts excluded from gross income (tax exempt 
income) and deductions relating to the Paycheck 
Protection Program (PPP) and certain other 
COVID-19 relief programs. More specifically:

(1) This revenue procedure provides guidance for 
partners and their partnerships regarding:

(a) allocations under § 704(b) of the Internal 
Revenue Code (Code) of tax exempt income arising 
from the forgiveness of PPP Loans, the receipt of 
certain grant proceeds, or the subsidized payment 
of certain principal, interest and fees;

(b) allocations under § 704(b) of the Code of 

deductions resulting from expenditures attributable 
to the use of forgiven PPP Loans or certain grant 
proceeds, or subsidized payments of certain interest 
and fees; and

(c) the corresponding adjustments to be made with 
respect to the partners’ bases in their partnership 
interests under § 705 of the Code.

(2) This revenue procedure also provides guidance 
under § 1502 of the Code and § 1.1502-32 of the 
Income Tax Regulations regarding the 
corresponding basis adjustments for stock of 
subsidiary members of consolidated groups as a 
result of tax exempt income arising from certain 
forgiven PPP Loans, grant proceeds, or subsidized 
payment of certain principal, interest and fees.

.02 For [*2]  guidance on the timing of tax exempt 
income arising from forgiven PPP Loans, see Rev. 
Proc. 2021-48, 2021-49 I.R.B. ___, released on 
November 18, 2021.

SECTION 2. BACKGROUND

.01 CARES Act.

(1) Overview. The PPP is a loan program 
administered by the U.S. Small Business 
Administration (SBA) and the Administrator of the 
SBA (Administrator) as part of the SBA’s “7(a) 
Loan Program” under § 7(a) of the Small Business 
Act (15 U.S.C. § 636(a)). 1 Congress established 

1 See §§ 1102 and 1106 of the Coronavirus Aid, Relief, and 
Economic Security Act (CARES Act), Public Law 116-136, 134 
Stat. 281, 286-94, 297-301 (Mar. 27, 2020), as amended by §§ 2 and 
3 of the Paycheck Protection Program Flexibility Act of 2020, Public 
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the PPP to assist small businesses nationwide 
adversely affected by the COVID-19 emergency in 
paying payroll costs and other eligible expenses.2 
Under the PPP, the Administrator may guarantee 
the full principal amount of a “covered loan,” as 
defined in § 7(a)(36)(A)(ii) of the Small Business 
Act, which for purposes of the PPP is a loan made 
under the PPP to an “eligible recipient,” as defined 
in § 7(a)(36)(A)(iv) of the Small Business Act, 
during the period beginning on February 15, 2020, 
and ending on May 31, 2021 (PPP First Draw 
Loan).3 A PPP First Draw Loan may be forgiven 
under § 7A of the Small Business Act.

(2) Authorization of lenders to participate in PPP. 
Section 1109(b) of the CARES Act allows the 
Department of the Treasury (Treasury Department), 
the Farm Credit Administration, and other Federal 
financial regulatory agencies to authorize bank and 
nonbank lenders, including [*3]  insured credit 
unions, to participate in loans made under the PPP 
and provide PPP loans under § 1109 (Section 1109 
Loans).4 Under § 1109(d)(2)(D) of the CARES Act, 
regulations establishing the terms and conditions of 
Section 1109 Loans must provide for forgiveness of 
Section 1109 Loans under terms and conditions 
that, to the maximum extent practicable, are 
consistent with the terms and conditions for loan 
forgiveness of PPP First Draw Loans under § 1106 

Law 116-142, 134 Stat. 641 (June 5, 2020); the Economic Aid to 
Hard-Hit Small Businesses, Nonprofits, and Venues Act (Economic 
Aid Act) enacted as Title III of Division N of the Consolidated 
Appropriations Act, 2021 (CAA), Public Law 116-260, 134 Stat. 
1182 (Dec. 27, 2020); § 276 of the COVID-related Tax Relief Act of 
2020 (COVID Tax Relief Act), enacted as Subtitle B of Title II of 
Division N of the CAA; and the PPP Extension Act of 2021, Public 
Law 117-6, 135 Stat. 250 (Mar. 30, 2021). Section 304(b)(1)(A) of 
the Economic Aid Act redesignated § 1106 of the CARES Act (15 
U.S.C. § 9005) as § 7A and transferred redesignated § 7A to be 
inserted to appear after § 7 of the Small Business Act (15 U.S.C. § 
636).

2 See Business Loan Program Temporary Changes; Paycheck 
Protection Program, 85 FR 20811 (Apr. 15, 2020).

3 See § 7(a)(2) of the Small Business Act and § 2 of the PPP 
Extension Act of 2021.

4 134 Stat., at 304-306.

of the CARES Act.

(3) Emergency EIDL Grants. Section 1110(e) of the 
CARES Act allows an eligible entity that applied 
for an Economic Injury Disaster Loan (EIDL) 
under § 7(b)(2) of the Small Business Act (15 
U.S.C. § 636(b)(2)) in response to COVID-19 to 
request that the Administrator provide an advance 
that is not more than $10,000 (an Emergency EIDL 
Grant). An applicant is not required to repay any 
amount of an Emergency EIDL Grant, even if the 
applicant is subsequently denied an EIDL under § 
7(b)(2) of the Small Business Act or a PPP loan 
under § 7(a) of the Small Business Act. See § 
1110(e)(5) of the CARES Act.

(4) Principal and interest payments of covered 
loans. Section 1112(c) of the CARES Act requires 
the Administrator to pay the principal, interest, and 
any associated fees with respect to covered loans in 
regular servicing status made before the date of 
enactment of the CARES Act,  [*4]  whether or not 
on deferment, and covered loans made within six 
months after the enactment of the CARES Act. 
Covered loans under this provision include loans:

(a) guaranteed by the SBA under the 7(a) Loan 
Program (including Community Advantage Loans 
but excluding PPP First Draw Loans) or under the 
504 Loan Program established under title V of the 
Small Business Investment Act of 1958 (15 U.S.C. 
§ 695 et seq.), and

(b) SBA microloan products made by an 
intermediary to certain small businesses using loans 
or grants received under § 7(m) of the Small 
Business Act (15 U.S.C. § 636(m)).
.02 Economic Aid to Hard-Hit Small Businesses, 
Nonprofits, and Venues Act

(1) PPP Second Draw Loans. Section 311 of the 
Economic Aid Act amended § 7(a) of the Small 
Business Act to authorize Paycheck Protection 
Program Second Draw Loans (PPP Second Draw 
Loans) as covered loans under the same terms, 
conditions, and processes as PPP First Draw Loans. 
See § 7(a)(37)(B) of the Small Business Act (as 
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added by § 311(a) of the Economic Aid Act). 
Congress authorized the PPP Second Draw Loans 
to further assist those small businesses nationwide 
that continue to be adversely affected by the 
COVID-19 emergency. Similar to a PPP First Draw 
Loan, the Administrator is permitted to guarantee 
the full principal amount of a PPP Second Draw 
Loan made under the PPP to an “eligible [*5]  
entity,” as defined in § 7(a)(37)(A)(iv) of the Small 
Business Act, that has used or will use the full 
amount of a PPP First Draw Loan on or before the 
expected date on which the subsequent loan is 
disbursed to the eligible entity, and a PPP Second 
Draw Loan may be forgiven under § 7(a)(37)(J) of 
the Small Business Act (as added by § 311(a) of the 
Economic Aid Act). An individual or entity that 
receives a PPP First Draw Loan, a PPP Second 
Draw Loan, and/or a Section 1109Section 1109 
Loan, each a “PPP Loan” and collectively “PPP 
Loans,” may be eligible to receive forgiveness of 
the principal amount of the PPP Loan up to an 
amount (loan forgiveness amount) equal to the 
costs incurred and payments made during the 
“covered period,” as defined in § 7A(a)(4) of the 
Small Business Act, for the following “eligible 
expenses”: (1) payroll costs, (2) interest on a 
covered mortgage obligation, (3) any covered rent 
obligation payment, (4) any covered utility 
payment, (5) covered operations expenditures, (6) 
covered property damage costs, (7) covered 
supplier costs, and (8) covered worker protection 
expenditures.5 However, an individual or entity’s 
loan forgiveness amount may be reduced under 
“PPP loan forgiveness reduction rules” if the 
individual or entity experiences [*6]  reductions in 
full-time equivalent employees or employee salary 
and wages during the covered period and the 
individual or entity does not qualify for any of the 
statutory or regulatory exemptions from the PPP 
loan forgiveness reduction rules. 6 

5 See § 7A(a) of the Small Business Act (as amended by § 304(b)(2) 
of the Economic Aid Act).

6 See § 7A(d) of the Small Business Act (as amended by § 304(b)(2) 
of the Economic Aid Act) and Business Loan Program Temporary 

(2) Shuttered Venue Operator Grants. Section 
324(b) of the Economic Aid Act authorizes the 
SBA to make initial and supplemental grants to 
certain “eligible persons or entities,” which include 
live venue operators and promoters, theatrical 
producers, live performing arts organization 
operators, museum operators, motion picture 
theater operators, and talent representatives 
(Shuttered Venue Operator Grants). See § 324(a) of 
the Economic Aid Act (defining the term “eligible 
person or entity”).

(3) Extension of Emergency EIDL Grants program 
and Targeted EIDL Advances. Section 324(b) of 
the Economic Aid Act authorizes the SBA to make 
initial and supplemental grants to certain “eligible 
persons or entities,” which include live venue 
operators and promoters, theatrical producers, live 
performing arts organization operators, museum 
operators, motion picture theater operators, and 
talent representatives (Shuttered Venue Operator 
Grants). See Section 331 of the Economic Aid Act 
extends the Emergency EIDL Grant program to 
allow covered entities, as defined under paragraph 
(a)(2) of that section, to request to receive a total of 
$10,000 under § 1110(e) of the CARES Act, 
without regard to whether the covered entity’s 
EIDL under § 7(b)(2) of the Small Business Act is, 
or was, approved or accepted and without regard to 
whether the covered entity received a PPP Loan 
(Targeted [*7]  EIDL Advances). The covered 
entity is not required to repay any amount of the 
Emergency EIDL Grant, including the portion (if 
any) that comprises a Targeted EIDL Advance. See 
§ 1110(e) of the CARES Act; § 331(b)(2)(A) of the 
Economic Aid Act.
.03 COVID Tax Relief Act.

(1) Forgiveness of PPP Loans.

(a) Overview. Section 276(a) of the COVID Tax 
Relief Act amended § 7A(i) of the Small Business 
Act (as redesignated, transferred, and inserted by § 

Changes; Paycheck Protection Program – Loan Forgiveness 
Requirements and Loan Review Procedures as Amended by 
Economic Aid Act, 86 F.R. 8290 (Feb. 5, 2021).
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304(b)(1)(A) of the Economic Aid Act) to provide 
guidance regarding the Federal income tax 
treatment of the forgiveness of PPP First Draw 
Loans. Section 276(b) of the COVID Tax Relief 
Act provides substantially similar guidance with 
regard to PPP Second Draw Loans, as do § 
278(a)(1) and (2) of the COVID Tax Relief Act 
with regard to Section 1109 Loans.

(b) Federal income tax treatment. Specifically, § 
7A(i) of the Small Business Act and §§ 276(b) and 
278(a)(1) and (2) of the COVID Tax Relief Act, as 
applicable, provide that, generally for purposes of 
the Code, no amount is included in the gross 
income of an eligible recipient or an eligible entity, 
as appropriate, by reason of the forgiveness of a 
PPP Loan and no deduction is denied, no tax 
attribute is reduced, and no basis increase is denied, 
by reason of such exclusion from gross income. 
Those sections also provide that, for eligible 
recipients [*8]  and eligible entities, as appropriate, 
that are partnerships or S corporations, any amount 
excluded from gross income under § 7A(i) of the 
Small Business Act or § 276(b) or § 278(a)(3) of 
the COVID Tax Relief Act, as applicable, is treated 
as tax exempt income for purposes of §§ 705 and 
1366 of the Code. Section 7A(i) of the Small 
Business Act and §§ 276(b) and 278(a)(3) of the 
COVID Tax Relief Act further provide that, except 
as provided by the Secretary of the Treasury or her 
delegate (Secretary), any increase in the adjusted 
basis of a partner’s interest in a partnership under § 
705 of the Code with respect to amounts treated as 
tax exempt income under § 7A(i) of the Small 
Business Act, § 276(b) of the COVID Tax Relief 
Act, or § 278(a) of the COVID Tax Relief Act, as 
applicable, equals the partner’s distributive share of 
deductions resulting from costs giving rise to the 
forgiveness of the PPP Loans.

(2) Emergency EIDL Grants and Targeted EIDL 
Advances. Section 278(b)(1) and (2) of the COVID 
Tax Relief Act provide that any Emergency EIDL 
Grant or Targeted EIDL Advance is not included in 
the gross income of the person that receives such 
advance or funding, and no deduction is denied, no 

tax attribute is reduced, and no basis increase is 
denied, by reason of such exclusion from gross 
income. Section 278(b)(3) of the COVID Tax 
Relief Act [*9]  provides that, in the case of a 
partnership or an S corporation that receives such 
advance or funding, any amount excluded from 
gross income under § 278(b)(1) of the COVID Tax 
Relief Act is treated as tax exempt income for 
purposes of §§ 705 and 1366 of the Code and that 
the Secretary is to prescribe rules for determining a 
partner’s distributive share of any such advance or 
funding for purposes of § 705 of the Code.

(3) Subsidy for certain loan payments. Section 
278(c)(1) and (2) of the COVID Tax Relief Act 
provide that any payment described in § 1112(c) of 
the CARES Act is not included in the gross income 
of the person on whose behalf such payment is 
made, and no deduction is denied, no tax attribute 
is reduced, and no basis increase is denied, by 
reason of such exclusion from gross income. 
Section 278(c)(3)(A) of the COVID Tax Relief Act 
provides that, in the case of a partnership or S 
corporation on whose behalf a payment described 
in § 1112(c) of the CARES Act is made, any 
amount excluded from gross income under § 
278(c)(1) of the COVID Tax Relief Act is treated 
as tax exempt income for purposes of §§ 705 and 
1366 of the Code. Section 278(c)(3)(B) of the 
COVID Tax Relief Act provides that, except as 
provided by the Secretary, any increase in the 
adjusted basis of a partner’s interest in a partnership 
under § 705 of the Code with respect to any such 
payment [*10]  equals the sum of the partner’s 
distributive share of deductions resulting from 
interest and fees described in § 1112(c) of the 
CARES Act and the partner’s share, as determined 
under § 752 of the Code, of principal described in § 
1112(c) of the CARES Act.

(4) Shuttered Venue Operator Grants. Section 
278(d)(1) and (2) of the COVID Tax Relief Act 
provide that any Shuttered Venue Operator Grant is 
not included in the gross income of the person that 
receives such grant, and no deduction is denied, no 
tax attribute is reduced, and no basis increase is 
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denied, by reason of such exclusion from gross 
income. Section 278(d)(3) of the COVID Tax 
Relief Act provides that, in the case of a partnership 
or an S corporation that receives a Shuttered Venue 
Operator Grant, any amount excluded from gross 
income under § 278(d)(1) of the COVID Tax Relief 
Act is treated as tax exempt income for purposes of 
§§ 705 and 1366 of the Code, and the Secretary is 
to prescribe rules for determining a partner’s 
distributive share of any such grant for purposes of 
§ 705 of the Code.
.04 American Rescue Plan.

(1) Supplemental Targeted EIDL Advances.

(a) Overview. Section 5002(b)(2)(B) of the ARP 
requires the Administrator to make additional 
Targeted EIDL Advances to covered entities that 
(1) have suffered an economic loss of greater than 
50 percent and (2) employ not more than 10 
employees [*11]  (Supplemental Targeted EIDL 
Advances). The terms “covered entity” and 
“economic loss” have the meanings given the terms 
in § 331(a) of the Economic Aid to Hard-Hit Small 
Businesses, Nonprofits, and Venues Act. See § 
5002(a)(2) of the ARP. The amount of a 
Supplemental Targeted EIDL Advance equals 
$5,000, and is provided to a covered entity in 
addition to any Emergency EIDL Grant or Targeted 
EIDL Advance that the covered entity may have 
received.

(b) Federal income tax treatment. Section 9672(1) 
and (2) of the ARP provide that any Supplemental 
Targeted EIDL Advance is not included in the 
gross income of the person that receives such 
advance, and no deduction is denied, no tax 
attribute is reduced, and no basis increase is denied, 
by reason of such exclusion from gross income. 
Section 9672(3) of the ARP provides that, in the 
case of a partnership or an S corporation that 
receives a Supplemental Targeted EIDL Advance, 
any amount excluded from gross income under § 
9672(1) of the ARP is treated as tax exempt income 
for purposes of §§ 705 and 1366 of the Code, and 
the Secretary is to prescribe rules for determining a 

partner’s distributive share of any such amount for 
purposes of § 705 of the Code.

(2) Restaurant Revitalization Grants.

(a) Overview. Section 5003(c) of the ARP requires 
the Administrator to [*12]  make grants (Restaurant 
Revitalization Grants) of up to $10 million in the 
aggregate ($5 million in the aggregate per location) 
to eligible entities (including restaurants, food 
stands and food trucks, bars, and other similar 
establishments, but not including, among other 
prohibited recipients, publicly traded companies or 
chains of 20 or more locations) and affiliated 
businesses to cover pandemic-related revenue 
losses. See § 5003(a)(2), (4), and (7) of the ARP 
(defining “affiliated business,” “eligible entity,” 
and “pandemic-related revenue loss,” respectively). 
The amount of any Restaurant Revitalization Grant 
is limited to the eligible entity’s pandemic-related 
revenue loss, as determined pursuant to § 
5003(a)(7) of the ARP and any guidance issued by 
the SBA, which is reduced by any amounts 
received through a PPP First Draw Loan or a PPP 
Second Draw Loan in 2020 or 2021. See § 
5003(c)(4)(B)(i) and (a)(7) of the ARP. In addition, 
any amount of a Restaurant Revitalization Grant 
made to an eligible entity based on estimated 
receipts that is greater than the actual gross receipts 
of the eligible entity in 2020 must be returned to the 
Treasury Department. See § 5003(c)(4)(B)(ii) of 
the ARP.

(b) Return of Funds to the Treasury Department. If 
an eligible entity [*13]  that receives a Restaurant 
Revitalization Grant fails to use all grant funds or 
permanently ceases operations on or before the last 
day of the covered period, the eligible entity must 
return to the Treasury Department any funds that 
the eligible entity did not use for allowable 
expenses. See § 5003(c)(6) of the ARP. Section 
5003(c)(5) of the ARP describes “allowable 
expenses” as including, among other expenses, 
payroll costs, payments of principal or interest on 
any mortgage obligation, rent payments, utilities, 
maintenance expenses, supplies, operational 
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expenses, paid sick leave, and any other expenses 
that the Administrator determines to be essential to 
maintaining the eligible entity. See § 5003(c)(5) of 
the ARP (enumerating permitted uses of funds 
made available through a Restaurant Revitalization 
Grant). The covered period began on February 15, 
2020, and ends on December 31, 2021, or a date to 
be determined by the Administrator that is not later 
than two years after the date of enactment of § 5003 
of the ARP. See § 5003(a)(3) of the ARP.

(c) Federal income tax treatment. Section 9673(1) 
and (2) of the ARP provide that any Restaurant 
Revitalization Grant received from the 
Administrator is not included in the gross income 
of the person that receives such [*14]  grant, and no 
deduction is denied, no tax attribute is reduced, and 
no basis increase is denied, by reason of such 
exclusion from gross income. Section 9673(3) of 
the ARP provides that, in the case of a partnership 
or an S corporation that receives a Restaurant 
Revitalization Grant, except as otherwise provided 
by the Secretary, any amount excluded from gross 
income under § 9673(1) of the ARP is treated as tax 
exempt income for purposes of §§ 705 and 1366 of 
the Code, and the Secretary is to prescribe rules for 
determining a partner’s distributive share of any 
such amount for purposes of § 705 of the Code.
.05 Relevant Provisions under Subchapter K of the 
Code

(1) Partner’s distributive share. Section 704(b) of 
the Code provides that a partner's distributive share 
of income, gain, loss, deduction, or credit (or item 
thereof) is determined in accordance with the 
partner's interest in the partnership (determined by 
taking into account all facts and circumstances), if 
(1) the partnership agreement does not provide as to 
the partner's distributive share of income, gain, 
loss, deduction, or credit (or item thereof), or (2) 
the allocation to a partner under the agreement of 
income, gain, loss, deduction, or credit (or item 
thereof) does not have substantial economic effect. 
In order for an allocation to have economic effect, 
it must [*15]  be consistent with the underlying 
economic arrangement of the partners. This means 

in the event that there is an economic benefit or 
economic burden that corresponds to an allocation, 
the partner to whom the allocation is made must 
receive such economic benefit or bear such 
economic burden. See § 1.704-1(b)(2)(ii)(a) of the 
Income Tax Regulations.

(2) Determination of basis of partner’s interest. 
Section 705(a)(1) of the Code provides that the 
adjusted basis of a partner's interest in a partnership 
is increased by the sum of the partner’s distributive 
share for the taxable year and prior taxable years of 
(A) taxable income of the partnership as 
determined under § 703(a) of the Code, (B) income 
of the partnership exempt from tax under Title 26, 
and (C) the excess of the deductions for depletion 
over the basis of the property subject to depletion. 
Under § 705(a)(2) and (3) of the Code, a partner’s 
adjusted basis in a partnership interest is decreased 
(but not below zero) by distributions by the 
partnership as provided in § 733 of the Code and by 
the sum of the partner’s distributive share for the 
taxable year and prior taxable years of (A) losses of 
the partnership and (B) expenditures of the 
partnership not deductible in computing its taxable 
income and not properly chargeable to capital 
account; [*16]  and decreased (but not below zero) 
by the amount of the partner’s deduction for 
depletion for any partnership oil and gas property to 
the extent such deduction does not exceed the 
proportionate share of the adjusted basis of such 
property allocated to such partner under § 
613A(c)(7)(D) of the Code.
.06 Relevant Provisions under Subchapter S of the 
Code

(1) Determination of S corporation shareholder’s 
Federal income tax liability. Section 1366(a)(1) of 
the Code provides, in part, that, in determining the 
Federal income tax of an S corporation shareholder 
under chapter 1 of the Code for the shareholder’s 
taxable year in which the taxable year of the S 
corporation ends (or for the final taxable year of a 
shareholder who dies, or of a trust or estate which 
terminates, before the end of the S corporation’s 
taxable year), there is taken into account the 
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shareholder's pro rata share of the corporation’s--

(a) items of income (including tax exempt income), 
loss, deduction (including expenses related to tax 
exempt income, whether deductible or non-
deductible), or credit the separate treatment of 
which could affect the liability for tax of any 
shareholder; and

(b) nonseparately computed income or loss.

(2) Positive basis adjustments to stock of S 
corporation shareholders. Section 1367(a)(1) of the 
Code provides, in part, that the basis [*17]  of each 
shareholder’s stock in an S corporation is increased 
for any period by the sum of the items of income 
described in § 1366(a)(1)(A) of the Code 
determined with respect to that shareholder for such 
period. Consequently, amounts excluded from 
gross income under § 7A(i) of the Small Business 
Act, § 276(b) of the COVID Tax Relief Act, and § 
278(a) through (d) of the COVID Tax Relief Act 
are taken into account in accordance with each S 
corporation shareholder’s pro rata share under § 
1366(a)(1)(A), and accordingly increase the basis 
of the shareholder’s stock in the S corporation 
under § 1367(a)(1).
.07 Relevant Provisions in the Consolidated Return 
Regulations

(1) Tax exempt income. Section 1.1502-32(b)(2) 
provides for adjustments to the basis in the stock of 
a member of a consolidated group (as defined in § 
1.1502-1(h)) that is a subsidiary of one or more 
members (S), including positive adjustments for tax 
exempt income. See § 1.1502-32(b)(2)(ii). S’s tax 
exempt income is defined as its income and gain 
which is taken into account but permanently 
excluded from its gross income under applicable 
law and which increases, directly or indirectly, the 
basis of its assets (or an equivalent amount). 
Section 1.1502-32(b)(3)(ii)(A).

(2) COD income. Section 1.1502-32(b)(3)(ii)(C)(1) 
provides that excluded discharge-of-indebtedness 
income (that is, excluded COD income) is treated 
as tax exempt income only to the extent the 

discharge is applied to reduce tax [*18]  attributes 
attributable to any member of the group under § 
108 or § 1017 of the Code, or § 1.1502-28 
(implementing § 108 in a consolidated group). As 
described in section 2.03 of this revenue procedure, 
§ 7A(i) of the Small Business Act, and §§ 276(b) 
and 278(a)(1) and (2) of the COVID Tax Relief 
Act, as applicable, provide that no amount is 
included in the gross income of a borrower by 
reason of forgiveness of a PPP Loan, and that no 
deduction is denied, no tax attribute is reduced, and 
no basis increase is denied, by reason of such 
exclusion from gross income.

SECTION 3. SCOPE

This revenue procedure applies to a taxpayer that is 
described in section 3.01, 3.02, 3.03, 3.04, or 3.05 
of this revenue procedure (Covered Taxpayer).

.01 A partnership or a member of a consolidated 
group that--

(1) Received a PPP Loan; and

(2) Received partial or complete forgiveness of the 
PPP Loan such that, in accordance with § 7A(i) of 
the Small Business Act, or §§ 276(b) or 278(a)(1) 
of the COVID Tax Relief Act, as applicable, the 
forgiveness amount is not included in the gross 
income of the eligible recipient, entity, or borrower.

.02 A partnership for which the SBA made 
payments with respect to a covered loan under § 
1112(c) of the CARES Act.

.03 A partnership that received an Emergency 
EIDL Grant, a Targeted EIDL Advance, or a 
Shuttered Venue Operator Grant. [*19] 

.04 A partnership that received a Supplemental 
Targeted EIDL Advance.

.05 A partnership that received a Restaurant 
Revitalization Grant.

SECTION 4. ALLOCATION OF CERTAIN 
PARTNERSHIP ITEMS AND PARTNERSHIP 
INTEREST BASIS ADJUSTMENTS
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.01 Treatment for Covered Taxpayers that are 
partnerships. If a Covered Taxpayer that is a 
partnership satisfies all of the applicable 
requirements provided in section 4.02 of this 
revenue procedure, and complies with all 
information reporting requirements described in 
section 6 of this revenue procedure, the Internal 
Revenue Service (IRS) will treat the Covered 
Taxpayer’s allocation of amounts treated as tax 
exempt income and allocation of deductions 
described in section 4.02(1), (2), (3), or (4) of this 
revenue procedure (as the case may be) as 
determined in accordance with § 704(b) of the 
Code. Under § 705(a) of the Code, a partner's basis 
in its interest is increased by the partner’s 
distributive share of tax exempt income and is 
decreased by the partner’s distributive share of 
deductions described in section 4.02(1), (2), (3), or 
(4) of this revenue procedure.

.02 Requirements for Covered Taxpayers that are 
partnerships.

(1) Requirements for the allocation of deductions 
and amounts treated as tax exempt income arising 
in connection with the forgiveness of a PPP Loan. 
A Covered Taxpayer that is a partnership satisfies 
the requirements of this section 4.02(1) if all of 
the [*20]  following conditions are met:

(a) The allocation of deductions resulting from 
expenditures giving rise to the forgiveness of a PPP 
Loan is determined under § 1.704-1(b)(3), 
according to the partners' overall economic 
interests in the partnership.

(b) The allocation of amounts treated as tax exempt 
income under § 7A(i) of the Small Business Act, § 
276(b) of the COVID Tax Relief Act, or § 278(a) 
of the COVID Tax Relief Act, as applicable, is 
made in accordance with the allocation of the 
deductions described in section 4.02(1)(a) of this 
revenue procedure.

(c) If any expenditure giving rise to the forgiveness 
of a PPP Loan is required to be capitalized under 
the Code (capitalized expenditure), the allocation of 

amounts treated as tax exempt income under § 
7A(i) of the Small Business Act, § 276(b) of the 
COVID Tax Relief Act, or § 278(a) of the COVID 
Tax Relief Act, as applicable, is made in 
accordance with the allocation of the deemed loss, 
as provided in this section 4.02(1)(c), with respect 
to the capitalized expenditure’s basis. Solely for 
purposes of this revenue procedure, the deemed 
loss with respect to the capitalized expenditure’s 
basis is treated as a loss allowable as a deduction 
and is equal to the amount of loss that would be 
recognized if the property to which the 
capitalized [*21]  expenditure relates were treated 
as disposed of in a fully taxable transaction for no 
consideration (hypothetical transaction) and, with 
respect to each partner, the allocation of the 
deemed loss associated with the capitalized 
expenditure’s basis is determined under § 1.704-
1(b)(3), according to the partners' overall economic 
interests in the partnership. The hypothetical 
transaction and resulting deemed loss are solely for 
purposes of determining the manner in which tax 
exempt income described in this section 4.02(1)(c) 
is allocated to the partnership’s partners.

(2) Requirements for the allocation of deductions 
and amounts treated as tax exempt income arising 
in connection with payments made by the SBA on 
behalf of the taxpayer with respect to a covered 
loan under § 1112(c) of the CARES Act. A 
Covered Taxpayer that is a partnership satisfies the 
requirements of this section 4.02(2) if all of the 
following conditions are met:

(a) The allocation of deductions resulting from 
payments of interest and fees described in § 
1112(c) of the CARES Act is determined under § 
1.704-1(b)(3), according to the partners' overall 
economic interests in the partnership.

(b) The allocation of amounts treated as tax exempt 
income under § 278(c) of the COVID Tax Relief 
Act attributable to interest [*22]  and fees described 
in § 1112(c) of the CARES Act is made in 
accordance with the allocation of the deductions 
described in section 4.02(2)(a) of this revenue 
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procedure.

(c) The allocation of amounts treated as tax exempt 
income under § 278(c) of the COVID Tax Relief 
Act attributable to payments of principal described 
in § 1112(c) of the CARES Act is made in 
accordance with each partner’s share of the liability 
under § 752 of the Code and the regulations 
thereunder.

(d) If any expenditure related to the payment of 
interest and fees described in § 1112(c) of the 
CARES Act is required to be treated as a 
capitalized expenditure, the allocation of amounts 
treated as tax exempt income under § 278(c) of the 
COVID Tax Relief Act is made in accordance with 
the allocation of the deemed loss, as described in 
section 4.02(1)(c) of this revenue procedure, with 
respect to the capitalized expenditure’s basis. Upon 
the hypothetical transaction, the allocation of the 
deemed loss is determined under § 1.704-1(b)(3), 
according to the partners' overall economic 
interests in the partnership. The hypothetical 
transaction and resulting deemed loss are solely for 
purposes of determining the manner in which tax 
exempt income described in this section 4.02(2)(d) 
is allocated to the partnership’s partners.

(3) Requirements for the [*23]  allocation of 
deductions and amounts treated as tax exempt 
income arising in connection with the taxpayer 
receiving an Emergency EIDL Grant, Targeted 
EIDL Advance, or a Shuttered Venue Operator 
Grant. A Covered Taxpayer that is a partnership 
satisfies the requirements of this section 4.02(3) if 
all of the following conditions are met:

(a) The allocation of deductions resulting from the 
expenditure of proceeds of an Emergency EIDL 
Grant, a Targeted EIDL Advance, or a Shuttered 
Venue Operator Grant is determined under § 1.704-
1(b)(3), according to the partners' overall economic 
interests in the partnership.

(b) The allocation of amounts treated as tax exempt 
income under § 278(b) and (d) of the COVID Tax 
Relief Act is made in accordance with the 

allocation of the deductions described in section 
4.02(3)(a) of this revenue procedure.

(c) If any expenditure paid with the proceeds from 
an Emergency EIDL Grant, a Targeted EIDL 
Advance, or a Shuttered Venue Operator Grant is 
required to be treated as a capitalized expenditure, 
the allocation of amounts treated as tax exempt 
income under § 278(b) and (d) of the COVID Tax 
Relief Act is made in accordance with the 
allocation of the deemed loss, as described in 
section 4.02(1)(c) of this revenue procedure, with 
respect to the capitalized [*24]  expenditure’s basis. 
Upon the hypothetical transaction, the allocation of 
the deemed loss is determined under § 1.704-
1(b)(3), according to the partners' overall economic 
interests in the partnership. The hypothetical 
transaction and resulting deemed loss are solely for 
purposes of determining the manner in which tax 
exempt income described in this section 4.02(3)(c) 
is allocated to the partnership’s partners.

(4) Requirements for the allocation of deductions 
and amounts treated as tax exempt income arising 
in connection with the taxpayer receiving a 
Supplemental Targeted EIDL Advance or a 
Restaurant Revitalization Grant. A Covered 
Taxpayer that is a partnership satisfies the 
requirements of this section 4.02(4) if all of the 
following conditions are met:

(a) The allocation of deductions resulting from the 
expenditure of proceeds of a Supplemental 
Targeted EIDL Advance or a Restaurant 
Revitalization Grant is determined under § 1.704-
1(b)(3), according to the partners’ overall economic 
interests in the partnership.

(b) The allocation of amounts treated as tax exempt 
income under §§ 9672 and 9673 of the ARP is 
made in accordance with the allocation of the 
deductions described in section 4.02(4)(a) of this 
revenue procedure.

(c) If any expenditure paid with the proceeds [*25]  
from a Supplemental Targeted EIDL Advance or a 
Restaurant Revitalization Grant is required to be 
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treated as a capitalized expenditure, the allocation 
of amounts treated as tax exempt income under §§ 
9672 and 9673 of the ARP is made in accordance 
with the allocation of the deemed loss, as described 
in section 4.02(1)(c) of this revenue procedure, 
with respect to the capitalized expenditure’s basis. 
Upon the hypothetical transaction, the allocation of 
the deemed loss is determined under § 1.704-
1(b)(3), according to the partners’ overall economic 
interests in the partnership. The hypothetical 
transaction and resulting deemed loss are solely for 
purposes of determining the manner in which tax 
exempt income described in this section 4.02(4)(c) 
is allocated to the partnership’s partners.

.03 Amended Returns. If a taxpayer has filed an 
original or amended Federal income tax return or 
information return, as applicable, for a taxable year 
ending after March 27, 2020, the taxpayer may file 
an amended return or an administrative adjustment 
request under § 6227 of the Code, as applicable, 
that reflects application of this revenue procedure. 
See Rev. Proc. 2021-50, 2021-49 I.R.B.___, 
released November 18, 2021, allowing eligible 
partnerships to file amended partnership returns 
under this revenue procedure [*26]  if the 
requirements of section 3 of Rev. Proc. 2021-50 are 
met.

SECTION 5. STOCK BASIS ADJUSTMENTS 
REGARDING COVERED TAXPAYERS THAT 
ARE MEMBERS OF CONSOLIDATED 
GROUPS

With regard to a Covered Taxpayer that is a 
member of a consolidated group, the IRS will treat 
any amount excluded from gross income under § 
7A(i) of the Small Business Act, § 276(b) of the 
COVID Tax Relief Act, or § 278(a)(1) of the 
COVID Tax Relief Act, as applicable, as tax 
exempt income for purposes of § 1.1502-
32(b)(2)(ii). A Covered Taxpayer that is a member 
of a consolidated group may rely on the IRS 
treatment provided by this section 5 only if the 
consolidated group attaches a signed statement to 
its consolidated tax return indicating that all 
Covered Taxpayers in the consolidated group are 

relying on this section 5 and reporting consistently.

SECTION 6. INFORMATION REPORTING BY 
PARTNERSHIPS THAT ARE COVERED 
TAXPAYERS

A Covered Taxpayer that is a partnership must 
report to the IRS all partnership items described in 
section 4 of this revenue procedure that the 
Commissioner of Internal Revenue or the 
Commissioner’s delegate may require in forms, 
instructions, or other guidance.

SECTION 7. EFFECTIVE DATE

 A taxpayer may apply this revenue procedure for 
any taxable year ending after March 27, 2020.

SECTION 8. DRAFTING INFORMATION

 The principal authors of this revenue procedure are 
Katherine A. Waibler and Michael R. Gould of the 
Office of Associate Chief Counsel (Passthroughs 
and Special Industries). For further information 
regarding this revenue procedure, [*27]  contact 
Katherine A. Waibler at (202) 317-5056, and, 
regarding § 1.1502-32, Robert H. Liquerman at 
(202) 317-3181.
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SECTION 1. PURPOSE

This revenue procedure allows eligible partnerships 
to file amended partnership returns for taxable 
years ending after March 27, 2020 using a Form 
1065, U.S. Return of Partnership Income (Form 
1065), with the "Amended Return" box checked, 
and issue an amended Schedule K-1, Partner's 
Share of Income, Deductions, Credits, etc. 
(Schedule K-1), to each of its partners. An eligible 
partnership may file an amended return under Rev. 
Proc. 2021-48, 2021-49 
I.R.B.______________________, or Rev. Proc. 

2021-49, 2021-49 I.R.B. 
______________________, if the requirements of 
section 3 of this revenue procedure are met. In 
order to take advantage of the option to amend 
provided in this revenue procedure, amended 
partnership returns must be filed, and 
corresponding Schedules K-1 must be furnished, on 
or before December 31, 2021. 1

SECTION 2. BACKGROUND

.01 Bipartisan Budget Act of 2015.

(1) Section 1101 (a) of the Bipartisan Budget Act 
of 2015 (BBA), P.L. 114-74, Title XI (November 2, 
2015), replaced subchapter C of chapter 63 of 
subtitle F of the Internal Revenue Code (Code) 
effective for partnership taxable years beginning 
after December 31, 2017. Prior to the enactment of 
the BBA, subchapter C of chapter 63 contained the 
unified partnership audit and litigation rules 
enacted by the Tax Equity and Fiscal 
Responsibility Act of 1982 (TEFRA), P.L. 97-248 
(September 3, 1982),  [*2]  that were commonly 
referred to as the TEFRA partnership procedures. 
Section 1101 (c) of the BBA replaced the TEFRA 
partnership procedures with a centralized 
partnership audit regime that, in general, 
determines, assesses, and collects tax at the 
partnership level. The centralized partnership audit 
procedures enacted by the BBA are found at §§ 
6221 through 6241 of the Code. The centralized 
partnership audit procedures apply to all 
partnerships, unless the partnership makes a valid 
election under § 6221 (b) not to have those 
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procedures apply. Partnerships subject to the 
centralized partnership audit regime are referred to 
as BBA partnerships.

(2) Section 6031 (a) of the Code requires every 
partnership to file a return for each taxable year 
stating the items of its gross income and the 
deductions allowable by subtitle A of the Code and 
such other information as required by forms and 
regulations, including information about the 
partners in the partnership. For a partnership, the 
return required by § 6031 (a) is Form 1065, which 
includes Schedules K-1. Each Schedule K-1 reports 
a partner's name, taxpayer identification number, 
and distributive share of partnership-related items 
and other information related to the partner's 
interest in the [*3]  partnership. Section 6031 (b) 
requires that a partnership required to file a return 
under § 6031 (a) furnish a copy of the Schedule K-
1 to each partner that includes such information as 
may be required to be shown by regulations. In 
general, § 6031 (b) also prohibits BBA partnerships 
from amending the information required to be 
furnished to their partners after the due date of the 
return, unless specifically provided by the Secretary 
of the Treasury or her delegate. This revenue 
procedure exercises that authority to allow a BBA 
partnership to file an amended partnership return 
and furnish amended Schedules K-1 under the 
circumstances described in this revenue procedure.

(3) Section 6222 (a) of the Code requires partners 
in a BBA partnership to treat partnership-related 
items, as defined in § 6241 and the corresponding 
regulations, consistently on the partner's return with 
how the BBA partnership treated the items on its 
return. This consistency requirement generally 
applies to all partners. Treatment with the 
partnership return generally requires that a partner 
in a BBA partnership file a return consistent with 
the information reported to the partner on the 
partner's Schedule K-1.

.02 PPP Loan Forgiveness Treatment.

(1) Rev. Proc. 2021-49, released on November 18, 
2021, [*4]  provides guidance for partners and 

partnerships regarding:

(a) allocations under § 704 (b) of the Code of 
amounts excluded from gross income (tax-exempt 
income), as described in sections 2.03 and 2.04 of 
Rev. Proc. 2021-49, arising from the forgiveness of 
Payroll Protection Program (PPP) Loans, as 
described in section 2.02 of Rev. Proc. 2021-49, 
certain grant proceeds, or the subsidized payment 
of certain principal, interest, and fees;

(b) allocations under § 704 (b) of the Code of 
deductions resulting from expenditures attributable 
to the use of forgiven PPP Loans, certain grant 
proceeds, or the subsidized payments of certain 
interest and fees described in sections 2.03 and 2.04 
of Rev. Proc. 2021-49; and

(c) the corresponding adjustments to be made with 
respect to the partners' bases in their partnership 
interests under § 705 of the Code.

(2) Rev. Proc. 2021-48, released on November 18, 
2021, provides that taxpayers may treat tax-exempt 
income resulting from the forgiveness of PPP 
Loans, as described in section 2.01 of Rev. Proc. 
2021-48, as received or accrued: (1) as, and to the 
extent that, the taxpayer pays or incurs eligible 
expenses described in section 2.01 (2) of Rev. Proc. 
2021-48, (2) when the taxpayer files an application 
for forgiveness of the PPP Loan, or (3) when the 
PPP Loan forgiveness is granted.

.03 Amended Returns.

(1) This revenue procedure explains how a BBA 
partnership that wishes to take advantage of [*5]  
Rev. Proc. 2021-48 or Rev. Proc. 2021-49 may do 
so without filing an administrative adjustment 
request (AAR) under § 6227 of the Code, which is 
the process prescribed for a partnership to make 
partnership adjustments to a partnership return after 
it is filed.

(2) This revenue procedure allows BBA 
partnerships the option to file an amended return 
instead of an AAR, though it does not prevent a 
partnership from filing an AAR to obtain the 
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benefits of Rev. Proc. 2021-48, Rev. Proc. 2021-49, 
or any other tax benefits to which the partnership is 
entitled. A BBA partnership that files an amended 
return pursuant to this revenue procedure is still 
subject to the centralized partnership audit 
procedures enacted by the BBA.

SECTION 3. AMENDED RETURN OPTION 
PROVIDED TO ELIGIBLE BBA 
PARTNERSHIPS FOR TAXABLE YEARS 
ENDING AFTER MARCH 27, 2020

.01 Scope. The filing and furnishing option 
provided by section 3.02 of this revenue procedure 
applies to BBA partnerships described in section 
3.03 of this revenue procedure for the taxable years 
described in section 3.04 of this revenue procedure.

.02 Option to file amended return. BBA 
partnerships that filed a Form 1065 and furnished 
all required Schedules K-1 for taxable years ending 
after March 27, 2020 and did so prior to the 
issuance of this revenue procedure may file 
amended partnership returns and furnish 
corresponding amended Schedules K-1 on or before 
December 31, 2021. The amended returns [*6]  
must take into account tax changes under Rev. 
Proc. 2021-48 or Rev. Proc. 2021-49, but eligible 
BBA partnerships under section 3.03 of this 
revenue procedure may make any additional 
changes on their amended returns.

.03 Eligible BBA partnerships.

(1) The filing and furnishing option provided in 
section 3.02 of this revenue procedure is available 
only to BBA partnerships that filed Forms 1065 and 
furnished Schedules K-1 for the partnership taxable 
years ending after March 27, 2020 and prior to the 
issuance of Rev. Proc. 2021-48 or Rev. Proc. 2021-
49. Additionally, to be eligible for the filing and 
furnishing option in section 3.02 of this revenue 
procedure, BBA partnerships must:

(a) Be within the scope of section 3 of Rev. Proc. 
2021-49 and meet the requirements of section 4.02 
(1), 4.02 (2), 4.02 (3), or 4.02 (4) of Rev. Proc. 
2021-49 by filing an amended Form 1065 in 

accordance with procedures in section 6 of Rev. 
Proc. 2021-49, or

(b) Treat tax-exempt income resulting from the 
forgiveness of a PPP Loan, at a time described in 
section 3.01 (1), (2) or (3) of Rev. Proc. 2021-48 by 
filing an amended Form 1065 in accordance with 
procedures in section 3.02 of Rev. Proc. 2021-48, 
as applicable.

(2) For purposes of § 6222, the amended return 
replaces any prior return (including any AAR filed 
by the partnership) for the taxable year for purposes 
of determining the partnership's treatment of 
partnership-related items. See section 4.03 of this 
revenue procedure for a special rule regarding 
partnerships [*7]  who have previously filed AARs 
for an affected taxable year.

.04 Eligible taxable years. The filing and furnishing 
option provided in this revenue procedure applies 
to any partnership taxable year ending after March 
27, 2020 and prior to the issuance of Rev. Proc. 
2021-48 and Rev. Proc. 2021-49.

SECTION 4. PROCEDURE

.01 Filing requirements. To take advantage of the 
option to file an amended return provided by 
section 3 of this revenue procedure, a BBA 
partnership must file a Form 1065 (with the 
"Amended Return" box checked) and furnish 
corresponding amended Schedules K-1 to its 
partners. The BBA partnership must clearly 
indicate the application of this revenue procedure 
on the amended return and write "FILED 
PURSUANT TO REV PROC 2021-50" at the top 
of the amended return and attach a statement with 
each amended Schedule K-1 furnished to its 
partners with the same notation. The BBA 
partnership may file electronically or by mail but 
filing electronically may allow for faster processing 
of the amended return. The BBA partnership filing 
an amended return pursuant to this revenue 
procedure should not include any forms that are 
normally only filed with an AAR, such as Form 
8985, Pass-Through Statement-
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Transmittal/Partnership Adjustment Tracking 
Report (Required Under Sections 6226 and [*8]  
6227) or Form 8986, Partner's Share of Adjustment 
(s) to Partnership-Related Item (s) (Required 
Under Sections 6226 and 6227).

.02 Special rule for BBA partnerships whose 
returns are under examination. If a BBA 
partnership is currently under examination for a 
taxable year ending after March 27, 2020, and 
wishes to take advantage of the option to file an 
amended return provided by section 3 of this 
revenue procedure, the partnership may only do so 
if the partnership sends notice in writing to the 
revenue agent coordinating the partnership's 
examination that the partnership seeks to use the 
amended return option described in this revenue 
procedure prior to or contemporaneously with filing 
the amended return as described in section 4.01 of 
this revenue procedure. The partnership must also 
provide the revenue agent with a copy of the 
amended return and amended Schedules K-1 upon 
filing.

.03 Special rule for BBA partnerships who have 
previously filed an AAR. If a BBA partnership has 
previously filed an AAR and wishes to file an 
amended return pursuant to this revenue procedure 
for the same taxable year, the partnership should 
use the items as adjusted in the AAR, where 
applicable, in lieu of any reporting from the 
originally filed [*9]  partnership return.

.04 Special rule for a pass-through partner that is a 
BBA partnership. If a pass-through partner (as 
defined in § 301.6241-1 (a) (5) of the Procedure 
and Administration Regulations) that is also a BBA 
partnership receives an amended Schedule K-1 
issued pursuant to this revenue procedure, the pass-
through partner may file an amended return in lieu 
of filing an AAR, but only with respect to the items 
included on the K-1 it received, using the 
procedures described in section 4.01 of this revenue 
procedure.

(1) The time limit to file an amended return, as 
discussed in sections 3.02 and 5 of this revenue 

procedure, is not applicable to pass-through 
partners within the scope of this section 4.04 of this 
revenue procedure.

(2) This section 4.04 also applies to BBA 
partnerships that received an amended Schedule K-
1 under any other previously issued revenue 
procedure allowing BBA partnerships to issue 
amended Schedules K-1.

SECTION 5. EFFECTIVE DATE

An eligible BBA partnership may apply this 
revenue procedure for eligible taxable years by 
filing amended Forms 1065, and furnishing 
corresponding amended Schedules K-1, on or 
before December 31, 2021.

SECTION 6. DRAFTING INFORMATION

The principal author of this revenue procedure is 
Nikki Bossert of the Office of the Associate Chief 
Counsel (Procedure and [*10]  Administration). For 
further information, please contact 202-317-5185 
(not a toll-free call).

Load Date: 2021-11-23

End of Document
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INTRODUCTION
The following pages contain A Lawyer’s Creed, A Lawyer’s Aspirational Ideals 
and A Judicial Creed, which were adopted by the Supreme Court of Ohio upon 
recommendation by the Supreme Court Commission on Professionalism. These 
statements encapsulate the ideals of professionalism for lawyers and judges.

Included in the professionalism ideals for lawyers and judges are integrity, the 
achievement and maintenance of competence, a commitment to a life of service, 
and the quest for justice for all. Professionalism requires lawyers and judges to 
remain mindful that their primary obligations are to the institutions of law and the 
betterment of society, rather than to the interests of their clients or themselves.

Also included in these materials is the Supreme Court Statement Regarding the 
Provision of pro bono Legal Services by Ohio Lawyers, which speaks to a lawyer’s 
obligations to ensure equal access to justice and to serve the public good.

Finally, these contents feature Professionalism DOs & DON’Ts, which provide 
guidelines for professional behavior in various contexts of legal practice Attorneys 
and judges who adhere to and promote the best practices depicted in the 
Professionalism DOs & DON’Ts will elevate the level of professionalism in the 
practice of law.  
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FROM THE  
STATEMENT ON PROFESSIONALISM

. . . As professionals we need to strive to meet lofty goals and ideals in order to 
achieve the highest standards of a learned profession. To this end, the Court issues 
A Lawyer’s Creed and A Lawyer’s Aspirational Ideals, which have been adopted 
and recommended for the Court’s issuance by the Supreme Court Commission 
on Professionalism. In so doing, it is not the Court’s intention to regulate or to 
provide additional bases for discipline, but rather to facilitate the promotion 
of professionalism among Ohio’s lawyers, judges and legal educators. It is the 
Court’s hope that these individuals, their professional associations, law firms 
and educational institutions will utilize the creed and the aspirational ideals as 
guidelines for this purpose.

ISSUED BY THE SUPREME COURT OF OHIO  
FEBRUARY . 3, 1997
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A LAWYER’S CREED

TO MY CLIENTS, I offer loyalty, confidentiality, competence, diligence 
and my best judgment. I shall represent you as I should want to be 
represented and be worthy of your trust. I shall counsel you with respect 
to alternative methods to resolve disputes. I shall endeavor to achieve your 
lawful objectives as expeditiously and economically as possible.

TO THE OPPOSING PARTIES AND THEIR COUNSEL, I offer fairness, 
integrity and civility. I shall not knowingly make misleading or untrue 
statements of fact or law. I shall endeavor to consult with and cooperate with 
you in scheduling meetings, depositions and hearings. I shall avoid excessive 
and abusive discovery. I shall attempt to resolve differences and, if we fail, I 
shall strive to make our dispute a dignified one.

TO THE COURTS AND OTHER TRIBUNALS, AND TO THOSE WHO ASSIST 
THEM, I offer respect, candor and courtesy. Where consistent with my 
client’s interests, I shall communicate with opposing counsel in an effort to 
avoid or resolve litigation. I shall attempt to agree with other counsel on a 
voluntary exchange of information and on a plan for discovery. I shall do 
honor to the search for justice.

TO MY COLLEAGUES in the practice of law, I offer concern for your 
reputation and well-being. I shall extend to you the same courtesy, respect, 
candor and dignity that I expect to be extended to me.

TO THE PROFESSION, I offer assistance in keeping it a calling in the spirit 
of public service, and in promoting its understanding and an appreciation 
for it by the public. I recognize that my actions and demeanor reflect 
upon our system of justice and our profession, and I shall conduct myself 
accordingly.

TO THE PUBLIC AND OUR SYSTEM OF JUSTICE, I offer service. I shall 
devote some of my time and skills to community, governmental and other 
activities that promote the common good. I shall strive to improve the law 
and our legal system and to make the law and our legal system available to all.
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AS TO CLIENTS, I SHALL ASPIRE:
a) To expeditious and economical achievement of all client objectives.

b) To fully informed client decision-making. I should:

1) Counsel clients about all forms of dispute resolution

2) Counsel clients about the value of cooperation as a means toward the 
productive resolution of disputes

3) Maintain the sympathetic detachment that permits objective and inde-
pendent advice to clients

4) Communicate promptly and clearly with clients, and

5) Reach clear agreements with clients concerning the nature of the repre-
sentation.

c) To fair and equitable fee agreements. I should:

1) Discuss alternative methods of charging fees with all clients

2) Offer fee arrangements that reflect the true value of the services ren-
dered

3) Reach agreements respecting fees with clients as early in the relation-
ship as possible

4) Determine the amount of fees by consideration of many factors and not 
just time spent, and

5) Provide written agreements as to all fee arrangements.

d) To comply with the obligations of confidentiality and the avoidance of con-
flicting loyalties in a manner designed to achieve fidelity to clients.

e) To achieve and maintain a high level of competence in my field or fields of 
practice.

AS TO OPPOSING PARTIES AND THEIR COUNSEL, I SHALL ASPIRE:
a) To cooperate with opposing counsel in a manner consistent with the compe-

tent representation of my client. I should:

1) Notify opposing counsel in a timely fashion of any canceled appearance

2) Grant reasonable requests for extensions or scheduling changes, and

3) Consult with opposing counsel in the scheduling of appearances, meet-
ings and depositions.

b) To treat opposing counsel in a manner consistent with his or her professional 
obligations and consistent with the dignity of the search for justice. I should:

1) Not serve motions or pleadings in such a manner or at such a time as to 
preclude opportunity for a competent response

2) Be courteous and civil in all communications 

3) Respond promptly to all requests by opposing counsel

4) Avoid rudeness and other acts of disrespect in all meetings, including 
depositions and negotiations

A LAWYER’S ASPIRATIONAL IDEALS

A Practical Application of the
Ohio Supreme Court’s Lawyer’s
Creed

Page 448 of 619



5

5) Prepare documents that accurately reflect the agreement of all parties, 
and

6) Clearly identify all changes made in documents submitted by opposing 
counsel for review.

AS TO THE COURTS AND OTHER TRIBUNALS, AND TO THOSE WHO 
ASSIST THEM, I SHALL ASPIRE:

a) To represent my clients in a manner consistent with the proper functioning 
of a fair, efficient and humane system of justice. I should:

1) Avoid nonessential litigation and nonessential pleading in litigation

2) Explore the possibilities of settlement of all litigated matters 

3) Seek noncoerced agreement between the parties on procedural and 
discovery matters

4) Avoid all delays not dictated by competent representation of a client

5) Prevent misuses of court time by verifying the availability of key partici-
pants for scheduled appearances before the court and by being punctual, 
and

6) Advise clients about the obligations of civility, courtesy, fairness, coopera-
tion and other proper behavior expected of those who use our system of 
justice.

b) To model for others the respect due to our courts.  
I should:

1) Act with complete honesty

2) Know court rules and procedures

3) Give appropriate deference to court rulings

4) Avoid undue familiarity with members of the judiciary

5) Avoid unfounded, unsubstantiated, or unjustified public criticism of 
members of the judiciary

6) Show respect by attire and demeanor

7) Assist the judiciary in determining the applicable law, and

8) Give recognition to the judiciary’s obligations of informed and impartial 
decision-making.

AS TO MY COLLEAGUES IN THE PRACTICE OF LAW, I SHALL ASPIRE:
a) To recognize and develop a professional interdependence for the benefit of 

our clients and the legal system

b) To defend you against unjust criticism, and 

c) To offer you assistance with your personal and professional needs.

AS TO OUR PROFESSION, I SHALL ASPIRE:
a) To improve the practice of law. I should:

1) Assist in continuing legal education efforts

2) Assist in organized bar activities
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3) Assist law schools in the education of our future lawyers, and

4) Assist the judiciary in achieving objectives of A Lawyer’s Creed and these 
aspirational ideals.

b) To promote the understanding of and an appreciation for our profession by 
the public. I should:

1) Use appropriate opportunities, publicly and privately, to comment upon 
the roles of lawyers in society and government, as well as in our system of 
justice, and

2) Conduct myself always with an awareness that my actions and demeanor 
reflect upon our profession.

c) To devote some of my time and skills to community, governmental and other 
activities that promote the common good.

AS TO THE PUBLIC AND OUR SYSTEM OF JUSTICE, I SHALL ASPIRE:
a) To consider the effect of my conduct on the image of our system of justice, 

including the effect of advertising methods. 

b) To help provide the pro bono representation that is necessary to make our 
system of justice available to all.

c) To support organizations that provide pro bono representation to indigent 
clients.

d) To promote equality for all persons.

e) To improve our laws and legal system, by for example:

1) Serving as a public official

2) Assisting in the education of the public concerning our laws and the 
legal system

3) Commenting publicly upon our laws

4) Using other appropriate methods of effecting positive change in our laws 
and the legal system. 
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STATEMENT REGARDING THE PROVISION OF  
PRO BONO LEGAL SERVICES BY OHIO LAWYERS

Each day, Ohioans require legal assistance to secure basic needs such as housing, 
education, employment, health care, and personal and family safety. Many persons 
of limited means are unable to afford such assistance, and legal aid programs must 
concentrate limited resources on those matters where the needs are most critical. 
The result is that many Ohioans who are facing significant legal problems do 
not have access to affordable legal services. These persons are forced to confront 
landlord-tenant issues, have questions involving employment rights, or seek 
protection against domestic violence without the assistance of a legal advocate. 

In 1997, this Court issued a Statement on Professionalism that recognizes each 
lawyer’s obligation to engage in activities that promote the common good, 
including the provision of and support for pro bono representation to indigent 
clients. In 2007, in the Preamble to the Ohio Rules of Professional Conduct, the Court 
reemphasized the importance of this obligation by stating: 

A lawyer should be mindful of deficiencies in the administration of justice 
and of the fact that the poor, and sometimes persons who are not poor, 
cannot afford adequate legal assistance. Therefore, all lawyers should 
devote professional time and resources and use civic influence to ensure 
equal access to our system of justice for those who because of economic 
or social barriers cannot afford or secure legal counsel. 

Lawyers, law firms, bar associations, and legal services organizations, such as the 
Ohio Legal Assistance Foundation, have done and continue to do much to address 
unmet civil legal needs through the organization of, support for, and participation 
in pro bono legal services programs. Although these programs have increased both 
in number and scope in recent years, there remains an urgent need for more pro 
bono services. 

This Court strongly encourages each Ohio lawyer to ensure access to justice for 
all Ohioans by participating in pro bono activities. There are pro bono programs 
available throughout Ohio that are sponsored by bar associations, legal aid 
programs, churches and civic associations. Many programs offer a variety of free 
legal services, while others concentrate on specific legal needs. Lawyers also may 
choose to participate in programs that focus on the needs of specific individuals 
such as senior citizens, the disabled, families of military personnel or immigrants.

The website, www.ohiolegalaid.org/pro-bono, contains a complete, searchable 
listing of pro bono programs and opportunities in Ohio. A lawyer may fulfill this 
professional commitment by providing legal counsel to charitable organizations 
that may not be able to afford to pay for legal services or by making a financial 
contribution to an organization that provides legal services to persons of limited 
means. 
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The Court recognizes that many Ohio lawyers honor their professional 
commitment by regularly providing pro bono legal services or financial 
support to pro bono programs. Moreover, the Court encourages lawyers 
to respond to this call by seeking to engage in new or additional pro bono 
opportunities. To document the efforts and commitment of the legal 
profession to ensure equal access to justice, the Court, in conjunction with 
the Ohio Legal Assistance Foundation, will develop a means by which Ohio 
lawyers may report voluntarily and anonymously their pro bono activities and 
financial support for legal aid programs.  
The information regarding pro bono efforts will not only underscore the 
commitment of the legal profession to serving the public good but also 
will serve as a constant reminder to the bar of the importance of pro bono 
service. 

ISSUED BY THE SUPREME COURT OF OHIO 
SEPTEMBER 20, 2007

Visit ohiolegalhelp.org for more information.
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FROM THE  
STATEMENT ON PROFESSIONALISM

. . .In recognition of the unique standards of professionalism required of a 
judge or a lawyer acting in a judicial capacity, the Court issues A Judicial Creed 
upon the recommendation of the Supreme Court Commission on Professionalism. 
It is the Court’s goal by adopting this creed to remind every judge and every lawyer 
acting in a judicial capacity of the high standards expected of each by the public 
whom they serve.

ISSUED BY THE SUPREME COURT OF OHIO 
JULY 9, 2001

A JUDICIAL CREED
For the purpose of publicly stating my beliefs, convictions and 

aspirations as a member of the judiciary or as a lawyer acting in a 
judicial capacity in the state of Ohio: 

I RE-AFFIRM my oath of office and acknowledge my obligations 
under the Canons of Judicial Ethics.

I RECOGNIZE my role as a guardian of our system of jurisprudence 
dedicated to equal justice under law for all persons. 

I BELIEVE that my role requires scholarship, diligence, personal 
integrity and a dedication to the attainment of justice.

I KNOW that I must not only be fair but also give the appearance of 
being fair.

I RECOGNIZE that the dignity of my office requires the highest level 
of judicial demeanor.

I WILL treat all persons, including litigants, lawyers, witnesses, jurors, 
judicial colleagues and court staff with dignity and courtesy and insist 
that others do likewise. 

I WILL strive to conduct my judicial responsibilities and obligations 
in a timely manner and will be respectful of others’ time and schedules.

I WILL aspire every day to make the court I serve a model of justice 
and truth.
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PROFESSIONALISM
DOs anD DOn’Ts

11

JUDICIAL PROFESSIONALISM
As the guardians of our legal system, judges are expected to establish and maintain the 

highest level of professionalism. The way in which judges manage their dockets, interact 
with counsel, and preside over their courtrooms sets a standard of professionalism for the 
attorneys who appear before them. Just as significantly, the words and actions of judges 
also shape the public’s perception of the justice system. Being a judge requires diligence, 
personal integrity, and a dedication to the attainment of justice. With these principles in 
mind, the Supreme Court of Ohio Commission on Professionalism prepared this list of “DOs 
and DON’Ts” to guide judges in carrying out their responsibilities. In creating this list, 
the commission does not intend to regulate or to provide additional bases for discipline, but 
rather to help promote professionalism among Ohio’s judges. The commission encourages 
all judges to employ these practices in their daily routines, and in so doing, make lawyers 
and litigants feel welcome in their courtrooms and assured that disputes will be resolved in 
an efficient, timely, and just manner.
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• DO provide litigants, in advance of 
an initial pretrial hearing or case 
management conference, notice 
of specific procedures that you 
wish counsel to follow that may 
differ from those followed in other 
courtrooms (e.g., regarding voir 
dire, jury instructions, note taking 
by or questions from jurors, etc.). 

• DO use a case management order 
with all pertinent deadlines for each 
case, including specific dates for 
the completion of fact and expert 
discovery and the filing of certain 
motions.

• DO be accessible to parties to 
resolve discovery disputes, either 
by telephone conference or court 
hearing. 

• DO remember that counsels’ 
awareness of your accessibility may 
have the effect of decreasing a need 
for your actual involvement or the 
likelihood of counsel filing motions 
to compel discovery. 

• DO conduct final pretrial 
conferences yourself to the extent 
possible. If a conflict in your 
schedule arises, allow parties the 
opportunity to reschedule before 
delegating the responsibility to a 
staff attorney. Remember that the 
presence of the judge at the final 
pretrial conference often helps 
facilitate a settlement.  

DO | IN PRETRIAL MATTERS

JUDICIAL PROFESSIONALISM

• DO freely grant a motion to extend 
case deadlines if the extension 
will not adversely affect any date 
previously set or will not otherwise 
prejudice a party.

• DO be aware of attorneys’ 
professional and personal schedules 
(including vacation time) before 
setting a court date or denying a 
timely motion for continuance.

• DO perform a proper triage in 
managing scheduling conflicts 
between cases.

• DO weigh the consequences, cost, 
and additional expenditure of 
time and resources that are likely 
to result from cancelling one 
proceeding and moving forward on 
another.

• DO tell attorneys that if they want to 
put something on the record, they 
will be permitted to do so, subject 
to the court’s determination as to 
the appropriate time, place, and 
manner. 

• DO treat parties, litigants, and 
others with respect and dignity 
and create an environment where 
all persons are treated fairly and 
believe that they have been fully 
heard.

• DO instruct the members of your 
staff to treat all court visitors 
with the same respect that they 
themselves would expect.

• DO be patient and temperate, 
especially under trying 
circumstances.

DO | IN SCHEDULING
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JUDICIAL PROFESSIONALISM

• DO enforce standards in your 
courtroom consistent with 
Professionalism DOs and DON’Ts: 
Professionalism in the Courtroom 
and encourage attorneys to 
follow the other publications 
of the Supreme Court of Ohio 
Commission on Professionalism. 

• DO take the bench promptly and 
begin hearings at the scheduled 
time. Alert parties of any delay 
or conflict with as much advance 
notice as possible.

• DO consider making reasonable 
accommodations for self-
represented litigants, such as 
summarizing the nature of the 
proceedings and the presentation 
and admission of evidence, using 
commonly understood words, 
instead of legal jargon, briefly 
explaining the reasoning for rulings, 
and, where appropriate, referring 
them to available resources that may 
assist them.

• DO address all participants formally 
and consistently in court by using an 
appropriate title, such as Ms., Mr., 
Mrs., Counsel, Dr., Rev., etc. 

• DO be aware of your mood and take 
necessary breaks to decompress 
so that you can render the next 
decision refreshed.

• DO make decisions after the 
conclusion of a bench trial in such 
a manner as will make the litigants 
feel that their arguments were fully 
considered. 

• DO deliver the decision or sentence 
in a formal, dignified, and neutral 
tone. 

DO | IN CONDUCTING HEARINGS & TRIALS

• DO prepare for motion hearings by 
reading all relevant memoranda of 
law in advance of the hearing. 

• DO listen to and consider each 
party’s position, and provide all 
parties with adequate opportunities 
to respond, before ruling.

• DO issue timely rulings once 
motions become ripe, remembering 
the collateral expense incurred, as 
well as the frustration attorneys and 
parties experience, when rulings are 
not made in a timely manner.

• DO what you believe to be the 
right thing and trust that, if it turns 
out that your ruling was wrong, 
the error will, in all likelihood, be 
corrected on review.  

DO | IN RULING ON MOTIONS
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• DO bring to a lawyer’s attention any 
instance of the lawyer exhibiting a 
lack of civility or professionalism. 

• DO encourage lawyers to engage in 
pro bono service. 

• DO consider providing law students 
the opportunity to intern or extern 
in your court, as well as participating 
in mentoring programs that guide 
new lawyers in their transition into 
practice.

• DO accept criticism, justified or 
unjustified, even though you may 
not, or should not, respond. 

• DO remember that the public or 
private functions you attend may 
affect confidence in the judiciary.

• DO consider teaching at bar 
association and judicial association 
CLE functions, mock trials, the Law 
and Leadership Institute, classroom 
visits, and other educational 
activities. 

• DO bear in mind that dialogue 
between the bench and bar 
promotes a strong legal community 
and a more effective judicial system 
and so participate actively in the 
activities and committees of your 
state and local bar associations, 
judicial conferences, and judicial 
associations.  

DO | IN OTHER ACTIVITIES

JUDICIAL PROFESSIONALISM
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• DON’T hold attorneys or litigants 
accountable for events beyond their 
control.

• DON’T chastise, correct, or question 
attorneys in a demeaning manner, 
especially in front of their clients or 
the jury.

• DON’T take an overly familiar tone 
with any lawyer, litigant, or witness 
while in court and on the record. 
Recognize how your interactions 
may be perceived by adverse 
counsel, by parties, by jurors, or by 
spectators.

• DON’T threaten or disclose how you 
are leaning on a dispositive motion 
as a means of forcing a settlement.

• DON’T use the contempt power 
lightly.

• DON’T conduct a hearing, sentence 
a defendant, or render an important 
decision in a state of anger or 
depression.

• DON’T demean or mock a 
defendant at a criminal sentencing 
hearing or in any written opinion.

• DON’T permit profanity and 
expressions of vengeance from 
attorneys, victims, or witnesses 
to invade a formal sentencing 
proceeding.

• DON’T hesitate to ask for post-
hearing briefs or proposed findings 
of fact or conclusions of law if you 
believe that these post-hearing 
submittals will be helpful or 
appropriate. 

• DON’T be worried about whether 
you will be appealed or what a 
reviewing court may say. 

• DON’T disparage any attorney 
or fellow judge in your private 
conversations. 

• DON’T attend an event if your 
attendance could cause a reasonable 
person to question your later 
impartiality in a pending case.

DON’T 

JUDICIAL PROFESSIONALISM
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WORKING WITH OPPOSING COUNSEL  
& OTHER LAWYERS

Under “A Lawyer’s Creed” issued by the Supreme Court of Ohio in February 1997, 
Ohio lawyers pledge to offer fairness, integrity, and civility to opposing parties and their 
counsel. The Supreme Court of Ohio Commission on Professionalism prepared this list of 
“DOs and DON’Ts” to illustrate some of the ways lawyers can fulfill this pledge in their 
everyday communication with opposing counsel and other lawyers. In creating this list, it 
is not the commission’s intention to regulate or to provide additional bases for discipline, 
but rather to facilitate the promotion of professionalism among Ohio’s lawyers. By 
following these practices, lawyers will elevate the level of professionalism in their day-to-day 
interactions with other lawyers. 
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WORKING WITH OPPOSING COUNSEL  
& OTHER LAWYERS

• DO maintain a courteous and 
cooperative working relationship 
with opposing counsel and other 
lawyers. 

• DO avoid motions about minor 
issues that should be worked out 
informally.  

• DO wait 24 hours before deciding to 
respond to an intemperate, untrue, 
or exasperating communication 
from another attorney.  

• DO discuss discovery disputes with 
opposing counsel in person, by 
phone, or by email before sending 
a formal letter that stakes out your 
position.  

• DO consult in advance with other 
attorneys to avoid scheduling 
conflicts.  

• DO cooperate with other attorneys 
when you have obtained permission 
of the court to extend deadlines 
imposed by a court order.  

• DO extend professional courtesies 
regarding procedural formalities 
and scheduling when your client 
will not suffer prejudice, DO be fair-
minded with respect to requests 
for stipulations, and DO agree to 

stipulate to facts that are not in 
dispute if they will not adversely 
affect your client.

• DO respond in a timely fashion to 
communications from opposing 
counsel and other attorneys.

• DO keep your word.  

• DO identify the changes you 
made from previous drafts when 
exchanging document drafts.    

• DO promptly notify other counsel 
(and, where appropriate, the court 
or other persons who are affected) 
when hearings, depositions, 
meetings, or conferences must be 
cancelled or postponed.  

• DO conclude a matter with a 
handshake or an exchange of 
courteous messages.

• DO require that persons under your 
supervision conduct themselves 
with courtesy and civility and that 
they adhere to these precepts when 
dealing with other attorneys and 
their staffs.

DO 

• DON’T respond in kind when 
confronted with unprofessional 
behavior by another attorney.  

• DON’T serve papers at a time or in a 
manner intended to inconvenience 
or take advantage of opposing 
counsel, such as late on a Friday 
afternoon, on the day preceding a 
holiday, or when you know counsel 
is absent or ill.

• DON’T be belligerent, insulting, or 
demeaning in your communications 
with other attorneys or their staff.

• DON’T use discovery as a means of 
harassment.

• DON’T publicly disparage another 
attorney, either during or after a 
case concludes.

DON’T 
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LEGAL WRITING
A substantial part of the practice of most lawyers is conducted through the written word. 

Lawyers communicate with other attorneys, courts, and clients through writing. Writings 
introduce judges to the facts of a case, state the applicable law, and argue for a desired 
action or resolution to a legal dispute. The most effective legal writing is well-researched, 
clearly organized, logically sound, and professional in tone and appearance. 

The Supreme Court of Ohio Commission on Professionalism has prepared this list of 
“DOs and DON’Ts” to guide lawyers in their professional writing. These points relate 
to many facets of attorney writing. In creating this list, the commission does not intend 
to regulate or to provide additional bases for discipline, but rather to help promote 
professionalism among Ohio’s lawyers. The list provides general categories of “DOs and 
DON’Ts” containing specific recommendations on form and content for specific types of 
writing.
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LEGAL WRITING

DO MAINTAIN PROPER FOCUS
• DO keep your purpose in mind 

while writing. 

• DO tailor your writing to your 
primary audience, but be aware 
that others may read what you have 
written. 

DO PROVIDE A CONSISTENT, 
COHERENT ARGUMENT
• DO research the applicable law 

thoroughly.

• DO investigate the facts diligently. 

• DO plan and organize your writing.

• DO make sure that any legal theory 
you present is consistent with 
applicable law. 

• DO use persuasive authority.

• DO state clearly what you are 
requesting in motions and briefs. 

DO PRESENT AN HONEST, ACCURATE 
POSITION 
• DO include all relevant facts. 

• DO cite the record accurately. 

• DO disclose relevant authority, 
including adverse controlling 
authority.

• DO update all cited authorities and 
exclude any reversed or overruled 
case.  

DO ADOPT A CLEAR  
& PERSUASIVE STYLE
• DO put material facts in context.

• DO write in a professional and 
dignified manner.

• DO put citations at the end of a 
sentence. 

• DO use pinpoint citations when they 
would be helpful.

DO PROVIDE APPROPRIATE 
SIGNPOSTS
• DO consider using headings and 

summaries. 

• DO use transitions between sections 
that guide the reader from one 
argument to the next, especially in 
longer pieces of writing.

DO USE PRECISE ENGLISH GRAMMAR 
& CITATION FORM
• DO proofread for spelling and 

grammar.

• DO edit and redraft. 

• DO cite cases and authorities 
accurately.

• DO use Ohio citation form (See 
Supreme Court of Ohio Writing 
Manual1). 

• DO adhere to the applicable court’s 
technical requirements and rules for 
submitting documents, such as, for 
example, any restrictions on fonts, 
margins, and document length. 

DO 
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LEGAL WRITING

DON’T MAKE YOUR READER’S JOB 
MORE DIFFICULT
• Don’t use jargon or confusing 

acronyms.

• Don’t use boilerplate without 
tailoring to your specific argument 
or case. 

• Don’t use string citations, unless 
parenthetical explanations follow.

• Don’t use lengthy quotations. Break 
up quoted language as necessary to 
simplify points.

• Don’t put important information in 
footnotes.

• Don’t overuse nominalizations, 
i.e., noun forms of verbs (e.g., 
“indication” instead of “indicate”).

• Don’t overuse the passive voice. 

DON’T MAKE INAPPROPRIATE 
COMMENTS
• Don’t make ad hominem attacks.

• Don’t use hyperbole and sarcasm.

• Don’t use overly emotional 
arguments. Rely on logic and 
reason.

DON’T MISCHARACTERIZE YOUR 
POSITION
• Don’t misrepresent. 

• Don’t misquote. 

• Don’t rely on non-record facts. 

• Don’t plagiarize. 

• Don’t lie.

DON’T 
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CONDUCT OF PROSECUTORS 
& DEFENSE ATTORNEYS

The integrity of our criminal justice system depends, in large part, upon the 
professionalism of the lawyers who prosecute criminal matters on behalf of the state 
and the defense attorneys who defend the accused. In a criminal matter, the rights of 
the victim, the protection of the public, and the liberty of the defendant are at stake. 
Considering the importance of these interests, perhaps nowhere in the practice of law 
is it more important for attorneys to act with professionalism and to serve our system 
of justice honorably. The Supreme Court of Ohio Commission on Professionalism, with 
the assistance of members of the Ohio Prosecuting Attorneys Association and the Ohio 
Association of Criminal Defense Lawyers, prepared this list of “DOs and DON’Ts” to 
guide attorneys who practice criminal law. In creating this list, the commission does 
not intend to regulate or provide additional bases for discipline, but rather to help 
promote professionalism among Ohio’s lawyers. 
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CONDUCT OF PROSECUTORS 
& DEFENSE ATTORNEYS

• DO remember your job is not to 
“win,” but to help administer justice.

• DO go forward with a case only if 
you have a good-faith belief in the 
guilt of the defendant.

• DO remember that the power of the 
state is not personal to an individual 
prosecutor and that you should 
always use prosecutorial power 
judiciously, with personal humility. 

• DO remain in control of your case 
and remember that you – not the 
police, not the investigator, and 
not the victim – are the person 
in charge, that your client is the 
government, and that your ultimate 
goal is the furtherance of justice. 

• DO periodically and regularly review 
your case from the point of view of 
the defense. This practice will help 
you provide exculpatory evidence in 
a timely fashion. 

• DO be realistic about the strengths 
and weaknesses of your case as it 
evolves and circumstances change. 
Be willing to adjust your position as 
justice requires. 

• DO take any doubts about the 
sufficiency of the evidence 
supporting the government’s case to 
your supervisor, and document the 
fact that you took that step.

• DO provide discovery in a timely 
manner. Have discovery materials 
ready within a reasonable period 
of time after request, and promptly 
inform defense counsel of delays.

• DO respond to communications 
from the victim and his or her 
family. Be attentive to their concerns 
and be mindful that they may not 
be familiar with court procedures or 
proceedings. 

DO | FOR PROSECUTORS

• DON’T forget that your role is the 
obtainment of justice, which does 
not always mean a conviction.

• DON’T pursue a charge if the 
evidence is not there.

• DON’T be rude to defense counsel, 
who is simply advocating for his or 
her client. 

• DON’T be vindictive or punitive 
to defendants who are exercising 
their rights. The mere filing of 
a motion to suppress, a request 
for search warrant affidavits, a 
discovery demand, or the exercise 
of a defendant’s right to trial 
does not justify adding additional 
and unnecessary charges or 
recommending a harsher sentence.  

DON’T | FOR PROSECUTORS
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CONDUCT OF PROSECUTORS 
& DEFENSE ATTORNEYS

• DO advocate for your client, listen 
to your client, and treat your client 
with respect. 

• DO advocate creatively, but 
reasonably. Remember that your 
credibility will affect this client 
and all of your clients, present and 
future.

• DO determine the type of fee 
agreement that is best for your 
client, i.e., hourly or flat fee. Do 
enter into a written fee agreement 
with your client as early as feasible.

• DO explain to your client, as early as 
feasible, your dual role as an adviser 
and as defender.

• DO respond to communications 
from the defendant’s family, as 
long as the information sought 
is not protected by the attorney-
client privilege. Be attentive to 
their concerns and be mindful that 
they may not be familiar with court 
procedures or proceedings. 

• DO meet with your client regularly 
throughout the representation.

• DO contact the prosecutor with 
questions or concerns about 
discovery before filing a motion 
to compel or a motion for a 
continuance.

• DO promptly file a notice of 
appearance when taking over a case 
as retained counsel from appointed 
counsel, so that appointed counsel 
can file a motion to withdraw, and 
ask appointed counsel to provide 
you with all pleadings and all 
discovery materials and other case 
information he or she obtained. 

• DO prepare accordingly when 
appearing in a court in which you 
haven’t appeared before. Check the 
court’s website, or with the court 
staff, and, if necessary, the judge, 
in order to familiarize yourself with 
local rules and the general practices 
of that court. 

DO | FOR DEFENSE ATTORNEYS

• DON’T suggest to your client that 
you can get a certain result or make 
promises to your client that you may 
not be able to keep. 

• DON’T represent that you have not 
received discovery materials from 
the prosecutor when such materials 
have been made available to you, or 
represent that you have not received a 
particular document when you have not 
asked the prosecutor for it. 

• DON’T file motions that are frivolous, 
or file certain motions only because 
you believe that such motions are 
usually filed, or file last-minute 

motions with respect to matters about 
which you have long been aware. 

• DON’T demean your client in 
conversations with the prosecutor and/
or the judge.

• DON’T enter a plea agreement on 
your client’s behalf without first 
investigating all areas of potential 
defense.

• DON’T ask for more time than is 
needed when requesting a continuance. 

• DON’T request last-minute 
continuances as a trial tactic, especially 
in cases where witnesses have to travel. 

DON’T | FOR DEFENSE ATTORNEYS
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CONDUCT OF PROSECUTORS 
& DEFENSE ATTORNEYS

• DO review and consistently follow 
the Supreme Court of Ohio’s 
Professionalism Dos and Don’ts 
concerning Professionalism in the 
Courtroom and Working with Opposing 
Counsel and Other Attorneys. 

• DO be respectful of the time and 
resources of opposing counsel. Where 
discrepancies in resources exist, be 
reasonable.

• DO prepare clients, witnesses, family, 
and friends for the courtroom by 
explaining the rules and procedures of 
court to them.

• DO use third parties when possible 
to interview witnesses. If you must 
personally interview a witness, 
especially a witness who is likely to be 
called to testify for the opposing side, 
have a third person present during the 
interview to avoid the possibility of 
your having to testify at trial as to what 
the interviewee actually said. 

• DO know and follow the rules of 
evidence and rules of procedure. 

• DO treat opposing counsel with the 
utmost professionalism, even if you 
disagree. 

DO | FOR PROSECUTORS & DEFENSE ATTORNEYS

Prosecutors & defense attorneys are officers of the court and responsible for the 
administration of justice. Keeping this in mind, they must proceed at all times 
with the diligence, integrity, and courtesy such an important endeavor requires.
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• DON’T make statements to the 
court or the media concerning 
the strength of your case prior to 
evaluating discovery materials. 

• DON’T disparage or personally 
attack opposing counsel. Don’t 
claim a prosecutor is “persecuting” 
your client. Don’t treat a defense 
attorney as if he or she committed 
the alleged crime. Don’t consider 
opposing counsel an enemy when 
opposing counsel is simply doing his 
or her respective job. 

• DON’T improperly suggest a judge 
or opposing counsel has a political 
agenda or bias. Think carefully 
about how such statements may 
affect a client, a victim, or the 
public’s perception of the quality of 
justice. 

• DON’T refer to your own personal, 
political, or religious beliefs during 
a criminal proceeding. 

• DON’T misrepresent your status by 
telling a witness that you “work with 
the court so you have to talk to me,” 
allow your investigator to make such 
a representation, or discourage a 
witness from talking to opposing 
counsel.

• DON’T have ex parte 
communications with the judge 
about substantive issues or the 
merits of a case.

• DON’T use inappropriate body 
language to try to persuade a jury. 
Examples include: fist pumping 
after a favorable ruling from 
the judge, rolling eyes during a 
defendant’s or witness’s testimony, 

uttering audible sighs, putting your 
head down on a table, nodding your 
head in agreement, or shaking your 
head in disagreement during court 
proceedings. 

• DON’T feign ignorance of rules of 
courts, rulings made by the judge, 
or of evidence that was disclosed 
to you. For example, during a trial 
or hearing, don’t refer to evidence 
that has been excluded in limine or 
make comments about, or allude in 
questions to, evidence already held 
to be inadmissible. 

• DON’T hide evidence or fail to 
disclose witnesses. Don’t wait until 
the morning of trial to disclose 
witnesses or evidence.

• DON’T make unfair or derogatory 
references to opposing counsel 
during opening and closing 
statements. Trials are about 
facts and the arguments that fit 
them. Avoid any arguments or 
characterizations of opposing 
counsel’s case that are not based on 
the evidence.

• DON’T allow clients, witnesses, 
victims, or their family or friends, 
to act inappropriately in the 
courtroom or near the courtroom.

• DON’T emulate bad behavior 
portrayed by lawyers in television 
shows or movies. 

DON’T | FOR PROSECUTORS & DEFENSE ATTORNEYS

CONDUCT OF PROSECUTORS 
& DEFENSE ATTORNEYS
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DOs anD DOn’Ts

29

DEPOSITIONS
If there is one area of the practice of law that consistently gives rise to an inordinate 

number of complaints about lack of professionalism, it is the area of depositions. 
Depositions, of course, are an extremely important and valuable component of our 
adversary system, but, if abused and mishandled, they can engender unnecessary and 
costly strife that impedes and undercuts the entire process. To help correct this situation, the 
Commission on Professionalism is publishing the following guidelines, a set of deposition 
“DOs and DON’Ts.” The commission believes that if lawyers follow these guidelines — 
which are consistent with, and to some extent provide specific amplification of, the Supreme 
Court’s Statements on Professionalism — lawyers will be able to use depositions to advance 
the legitimate interests of their clients, while, at the same time, treating all participants in 
the process, including deponents and opposing counsel, with courtesy, civility, and respect. 
It is not the commission’s intention to regulate or to suggest additional bases for discipline, 
but rather to facilitate the promotion of professionalism among Ohio’s lawyers. In short, 
by adhering to these guidelines, lawyers will be acting as professionals and in the manner 
that the courts expect.

Therefore, as a lawyer who is scheduling, conducting or attending a deposition follow 
the do’s and dont’s on the following pages.
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DEPOSITIONS

• DO review the local rules of the 
jurisdiction where you are practicing 
before you begin.

• DO cooperate on scheduling. 
Rather than unilaterally sending out 
a notice of deposition, call opposing 
counsel first and cooperate on 
the selection of the date, time, 
and place. Then send out a notice 
reflecting the agreed upon date. 

• If, after a deposition has been 
scheduled, a postponement is 
requested by the other side, do 
cooperate in the rescheduling 
unless the requested postponement 
would be one of those rare instances 
that would adversely affect your 
client’s rights.

• DO arrive on time.

• DO be prepared, including 
having multiple copies of all 
pertinent documents available in 
the deposition room, so that the 
deposition can proceed efficiently 
and expeditiously.

• DO turn off all electronic devices for 
receiving calls and messages while 
the deposition is in progress.  

• DO attempt to agree, either 
before or during the deposition, 
to a reasonable time limit for the 
deposition.

• DO treat other counsel and the 
deponent with courtesy and civility.

• DO go “off record” and confer with 
opposing counsel, privately and 
outside the deposition room, if you 
are having problems with respect to 
objections, the tone of the questions 
being asked or the form of the 
questions.

• DO recess the deposition and call 
the court for guidance if your off-
the-record conversations with 
opposing counsel are not successful 
in resolving the “problem.”

• If a witness is shown a document, 
do make sure that you have ample 
copies to distribute simultaneously 
to all counsel who are present.

• If a deponent asks to see a 
document upon which questions are 
being asked, do provide a copy to 
the deponent. 

• DO inform your client in advance of 
the deposition (if the client plans to 
attend) that you will be conducting 
yourself at the deposition in 
accordance with these “dos and 
don’ts.” 

DO 
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• DON’T attempt to “beat your 
opponent to the punch” by 
scheduling a deposition for a date 
earlier than the date requested by 
your opponent for deposition(s) that 
he or she wants to take.

• DON’T coach the deponent during 
the deposition when he or she is 
being questioned by the other side.

• DON’T make speaking objections to 
questions or make statements that 
are intended to coach the deponent. 
Simply say “object” or “objection.” 

• DON’T make rude and degrading 
comments to, or ad hominen attacks 
on, deponent or opposing counsel, 
either when asking questions or 
objecting to questions.

• DON’T instruct a witness to refuse 
to answer a question unless the 
testimony sought is deemed by you 
to be privileged, work product, or 
self-incriminating, or if you believe 
the examination is being conducted 
in a manner as to unreasonably 
annoy or embarrass the deponent. 

• DON’T take depositions for the 
purpose of harassing a witness or in 
order to burden an opponent with 
increased litigation expenses. 

• DON’T overtly or covertly provide 
answers to questions asked of the 
witness.

• DON’T demand conferences or 
breaks while a question is pending, 
unless the purpose is to determine 
whether a privilege should be 
asserted.

• DON’T engage in conduct that 
would be inappropriate in the 
presence of a judge.

DON’T

DEPOSITIONS
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PROFESSIONALISM  
IN THE COURTROOM

To be truly professional when appearing in court, a lawyer must act in a proper 
manner. Such conduct goes beyond complying with the specific rules of procedure and of 
evidence promulgated by the Supreme Court of Ohio and with local rules issued by trial 
courts and individual judges. Proper conduct in the courtroom also includes adhering 
to common principles of civility and respect when dealing with the judge, court staff, 
and opposing counsel. The Supreme Court of Ohio Commission on Professionalism has 
prepared this list of “DOs and DON’Ts,” to illustrate a number of principles so that 
lawyers appearing in Ohio courts will fully understand what is expected of them. In 
creating this list, the commission does not intend to regulate or to provide additional bases 
for discipline, but rather to help promote professionalism among Ohio’s lawyers. 

By following the principles of civility and respect, lawyers will enhance their 
professionalism, as well as the dignity of courtroom proceedings.
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PROFESSIONALISM  
IN THE COURTROOM

• DO be prepared for your 
participation in any court 
conference or proceeding.

• DO wear appropriate courtroom 
attire when appearing in court. 
If  you  are a  male attorney, always 
wear a tie.

• DO advise your clients on how 
to dress appropriately for any 
scheduled court appearance.

• DO be on time for all court 
conferences and proceedings.  
(The best practice is to arrive at 
least five minutes in advance of the 
scheduled time.)

• If you are going to be late, do call 
the courtroom so those who are 
waiting are properly informed.

• DO turn your cell phone and all 
other electronic devices off or 
to silent mode before entering a 
courtroom.

• DO be courteous when addressing 
the judge and opposing counsel, 
both in the courtroom and in 
chambers.

• DO begin any argument on the 
record before the judge or jury, by 
saying, “May it please the court.” 

• DO stand whenever you address the 
judge in the courtroom.

• DO show all exhibits to opposing 
counsel before showing the exhibit 
to a witness.

• DO ask the judge’s permission 
before approaching a witness during 
trial or before publishing an exhibit 
to the jury during an examination.

• DO speak clearly and enunciate 
when addressing the judge or a 
witness.

• DO agree to stipulate to facts that 
are not in dispute if they will not 
adversely affect your client. 

• DO respect the private nature of a 
sidebar conference; avoid making 
statements or arguments at a level 
that may be overheard by the jury.

• DO inform the judge in advance 
of any delays in the scheduling of 
witnesses. 

• DO treat court personnel with the 
same respect you would show the 
judge.

• DO be accurate when setting forth 
pertinent facts and pertinent rules 
of law.

• DO answer questions from the judge 
directly and forthrightly. 

• DO bring to the judge’s attention 
any possible ethics issues as soon as 
you become aware of them.

• DO verify immediately the 
availability of necessary participants 
and witnesses after a date for a 
hearing or trial has been set, so you 
can promptly notify the judge of any 
problems. 

• During final argument, do be 
circumspect when summarizing 
testimony that contains profane 
words. 

DO 
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• DON’T make ad hominen attacks 
on opposing counsel or be sarcastic 
in either your oral arguments or 
written briefs.

• DON’T shout when making an 
objection in a court proceeding.

• DON’T make any speaking 
objections in a jury case except 
for an explanatory single word or 
two (e.g., “hearsay,” “leading,” “no 
foundation”). DO request a side bar 
conference if you must expound on 
your objections. 

• DON’T interrupt opposing counsel 
or the judge, no matter how strongly 
you disagree with what is being said. 

• DON’T argue with the judge aor 
react negatively after the judge 
has ruled on an objection or other 
matter.

• DON’T tell the judge that he or she 
has committed a reversible error. 

• DON’T tell the judge that another 
judge has ruled a different way 
without providing a copy of the 

other judge’s written opinion.

• DON’T display anger in the 
courtroom. 

• DON’T make facial objections 
during testimony or during 
arguments by opposing counsel.

• DON’T bring a beverage to the 
trial table unless it is in a non-
descript glass or cup and only if you 
determined that the judge does not 
object to a beverage on the trial 
table.

• DON’T lean or sit on the trial table, 
jury box, or any other furniture in 
the courtroom.

• DON’T move freely around the 
courtroom once a proceeding 
is underway without obtaining 
permission from the judge.

• DON’T celebrate or denounce 
a verdict as it is delivered, and 
also advise clients and interested 
spectators not to do so. DO behave 
civilly with opposing counsel when 
leaving the courtroom.

DON’T

PROFESSIONALISM  
IN THE COURTROOM
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VIDEOCONFERENCING
Although Zoom and other videoconferencing platforms existed before the COVID-19 

pandemic, it was not until COVID-19 safety protocols became ubiquitous in courts and 
law offices that these platforms became everyday parts of most legal practitioners’ lives. 
Because of its many benefits, it appears that videoconferencing is here to stay. 

As in other areas, the legal profession’s adjustment to videoconferencing was not 
without occasional missteps. One mistake that gained national attention, was a Texas 
lawyer who could not remove his cat filter during a hearing.

If a lawyer uses videoconferencing improperly, or without fully understanding the 
technology of the chosen platform, the lawyer can potentially violate the Ohio Rules of 
Professional Conduct, damage their reputation, or their employer’s reputation, and create 
claims against the lawyer and/or the employer.

For these reasons, the Commission on Professionalism is publishing the following 
guidelines, a set of videoconferencing “Dos and Don’ts.” The Commission believes that 
if lawyers follow these guidelines, they will enjoy all of the benefits of videoconferencing 
without running afoul of professional pitfalls.

It is not the Commission’s intention to regulate or suggest additional bases for 
discipline, but rather to facilitate the promotion of professionalism among Ohio’s lawyers. 
By adhering to these guidelines, lawyers will be acting as professionals.

A Practical Application of the
Ohio Supreme Court’s Lawyer’s
Creed

Page 481 of 619



38

VIDEOCONFERENCING

• DO ensure that your internet 
connection is sufficient to allow you 
to connect to the videoconferencing 
platform and maintain a stable 
connection. Consider using a 
cable and a hardwired-internet 
connection instead of relying on a 
wireless-internet connection.

• DO familiarize yourself with 
the functionalities of the 
videoconferencing platform.  
Learn keyboard shortcuts, if any.

• DO connect early to ensure 
everything is working properly.

• DO a test run before the first 
time you use a videoconferencing 
platform for a meeting, court 
proceeding, client meeting, etc., to 
minimize the potential for technical 
difficulties at the time of your 
conference.

• DO have all materials you need, plan 
to refer to, or mark as exhibits ready 
and available.

• DO ensure all materials and exhibits 
that will be referenced during the 
videoconference are shared with 
participants before the conference. 
For a videoconference deposition, 
send exhibits to the participants, 
including the court reporter, at least 
a day before the deposition.

• DO change your videoconferencing 
platform’s default settings so that 
you enter conferences with your 
microphone muted and your 
camera turned off. Consider adding 
your headshot to your profile, if 
possible, so your picture appears if 
you lose your video feed.

• DO remember to mute your 
microphone when others are 
speaking.

• DO treat all participants with 
courtesy and civility.

• DO mute your microphone, and 
remind your client to mute their 
microphone when you take breaks 
in a deposition or other meeting 
requiring client consultation. You 
and your client should physically 
move to another room, rather than 
using a virtual breakout room within 
the videoconferencing platform, 
before having any conversations 
during breaks. 

• DO consider your audience when 
choosing attire. Dress as you would 
if you were having the meeting 
or proceeding in person. Avoid 
clothing with stripes or other 
patterns that cause a strobing effect 
on camera.

• DO consider using a laptop or 
desktop computer, rather than a 
cellphone or tablet, to ensure high-
quality video and sound.

• DO position your device so your 
head and shoulders are visible, you 
are centered in the frame with some 
space above your head, and the 
camera is as close as possible to level 
with your eyes.

• DO make eye contact with the 
camera, not the images of the other 
participants.

• DO be conscious of your body 
language during a videoconference. 
Consider standing when addressing 
a court, tribunal, or witness, if you 
can do so without causing undue 
delay or distraction.

DO 
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VIDEOCONFERENCING

• DO notify others in your office 
that you will be unavailable during 
the videoconference to avoid 
interruptions and distractions. 
Consider putting a sign on the door 
informing others in the building 
that a videoconference is underway.

• DO choose a professional 
background.

• DO set up in a well-lit area. Avoid 
using a window as your background 
and having lights directly behind 
you. Consider positioning a ring 
light or similar device in front of you 
to provide better illumination.

• DO be mindful of confidentiality 
rules. Ensure that no client 
information is unintentionally 
visible during your videoconference 
session.

• DO ensure that your display name 
on the videoconferencing platform 
is appropriate and properly 
identifies you. Avoid using generic 
names (such as “Participant 1”) or 
your email address. Include both 
your first and last name if you are 
before a tribunal or in a meeting 
with participants who do not know 
you.

• DO familiarize yourself with any 
tribunal rules or orders related 
to appearing before that tribunal 
through videoconferencing 
platforms.

DO, CONTINUED . . . 
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• DON’T be late. Punctuality matters 
and is a show of respect to your 
fellow attendees and tribunal.

• DON’T choose a location that is 
uncomfortable or public.

• DON’T forget that any other 
attendee could be watching you at 
any time.

• DON’T keep other tabs open on 
your web browser, use an offensive 
or inappropriate device wallpaper, 
or allow your device to give pop-up 
notifications, if you are sharing your 
screen. 

• DON’T make rude or degrading 
comments to any participant.

• DON’T wear clothing that matches, 
or is similar to, the color of your 
video background.

• DON’T forget to wear appropriate 
attire on your lower half. Although 
it is generally not visible, if you must 
stand or walk away for any reason, 
other participants can see your 
entire outfit.

• DON’T be less prepared than you 
would be for an in-person meeting 
or appearance before a tribunal.

• DON’T multitask. Your fellow 
attendees can tell.

• DON’T forget to check your setup –
including the functioning of your 
audio and video, your background, 
the lighting, the appearance of your 
attire, and the documents on your 
desk – before joining the session.

• DON’T be interrupted by avoidable 
distractions. Before your session, 
turn off the ringer or alert tone 
(including any vibration feature) 
of your desk phone, cellphone, 
smart watch, and other devices, 
close programs (such as your email 
program) that send frequent alerts, 
and disable any visual-notification 
feature on your device.

• DON’T presume your audience is 
always with you. Periodically check 
to ensure that you and any critical 
participants (such as the judge) 
are still connected and streaming 
to the videoconference, and see if 
other participants have questions or 
comments.

• DON’T say something not meant 
for all participants until you ensure 
your microphone is muted. Don’t 
leave your camera on if you need to 
attend to something other than the 
videoconference during the session, 
or there is a visible distraction in the 
room with you. 

• DON’T forget to unmute when you 
are ready to speak or turn your 
camera on when you rejoin the 
session.

• DON’T interrupt or speak over other 
participants.

DON’T

VIDEOCONFERENCING
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THE SUPREME COURT OF OHIO  
COMMISSION ON PROFESSIONALISM
The Supreme Court of Ohio created the Commission on Professionalism in 
September 1992. As stated in Gov.Bar R. XV, the commission’s purpose is to 
promote professionalism among attorneys admitted to the practice of law in Ohio. 
The commission aspires to advance the highest standards of integrity and honor 
among members of the profession.

The 15-member commission includes five judges and two lay members 
appointed by the Supreme Court, six attorneys appointed by the Ohio 
Metropolitan Bar Association Consortium and Ohio State Bar Association, and two 
law school administrators or faculty. The duties of the commission include: 

• Monitoring and coordinating 
professionalism efforts and activities 
in Ohio courts, bar associations and 
law schools, and in jurisdictions 
outside Ohio

• Promoting and sponsoring state and 
local activities that emphasize and 
enhance professionalism

• Developing educational materials 
and other information for use 
by judicial organizations, bar 
associations, law schools and other 
entities

• Assisting in the development of law 
school orientation programs and 
curricula, new lawyer training and 
continuing education programs 

• Making recommendations to 
the Supreme Court, judicial 
organizations, bar associations, 
law schools and other entities 
on methods for enhancing 
professionalism

• Overseeing and administering a 
mentoring program for attorneys 
newly admitted to the practice of 
law in Ohio.
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CURRENT AND PAST CHAIRS 
OF THE COMMISSION ON PROFESSIONALISM

Emily C. Samlow, Esq., 2021

 Denise Platfoot Lacey, Esq., 2020

Douglas R. Dennis Esq., 2019

Judge Richard L. Collins Jr., 2018

Mark Petrucci Esq., 2017

Judge Jeffrey Hooper, 2016 

Mary Cibella Esq., 2015

Michael L. Robinson Esq., 2014

Marvin L. Karp Esq., 2013

Judge Michael P. Donnelly, 2012

Lee E. Belardo Esq., 2011

Professor Stephen R. Lazarus, 2009-2010

Monica A. Sansalone Esq., 2007-2008

Judge David Sunderman, 2005-2006

Barbara G. Watts, 2003-2004

Judge C. Ashley Pike, 2001-2002

John Stith, 1999-2000

Richard Ison, 1997-1998

Kathy Northern, 1995-1996

Richard Ison, 1992-1994
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FOR MORE INFORMATION ABOUT  
ATTORNEY PROFESSIONALISM OR THE 

COMMISSION ON PROFESSIONALISM, CONTACT:

Bradley Martinez

614.387.9317 

Bradley.Martinez@sc.ohio.gov
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$������# ���"�������#��������������������!�2�������"�2�����
��
Legal Updates Impacting Business
Entities

Page 492 of 619



����� ���	
��������������� �""#�"$"%�&'�&�()012�34�5�78�72��92�8�@@1�AB7��3��5�C��5@@15�D8C�C��E��57�7��FGCF85�5
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NEW LAW OFFERS ADDITIONAL FLEXIBILITY IN STRUCTURING LLC 
MANAGEMENT 

AUGUST 2021 

A new Ohio LLC statute will bring flexibility in structuring the management of a limited liability 
company formed in Ohio. Current Ohio law contemplates that an LLC will be managed either 
directly by its owners, known as “members,” or by designated persons called “managers.” Until 
2016, the Ohio LLC statute did not even officially contemplate the concept of “officers” as an 
option. Even today it does not expressly contemplate governance by a collective group like a 
board of directors. 

No longer just “member-managed” or “manager-managed.” Drafters of LLC operating 
agreements have long provided for boards of managers and officers answerable to that board 
when it suited the management structure desired by the members, but this structure relied 
heavily on the idea that such a contract among the members would be honored even if not 
directly contemplated by the statute. Beginning January 1, 2022, 
the new Ohio Revised Limited Liability Company Act will move 
away from the concept that an LLC is either “member-managed” 
or “manager-managed.” Although the new Act still uses the term 
“manager,” it will now be defined as “any person designated by 
the limited liability company or its members with the authority to 
manage all or part of the activities or affairs of the limited 
liability company on behalf of the limited liability company, 
which person has agreed to serve in such capacity, whether such 
person is designated as a manager, director, officer, or 
otherwise.” 

Existing authority to bind. Existing Ohio law provides that in an LLC without managers, 
each member, acting alone, can bind the LLC in a matter “apparently carrying on in the usual 
way the business of the company” unless the other person knows that the member does not 
have the necessary authority. Similarly, under existing law in an LLC with managers, each 
manager, acting separately, can bind the LLC in apparently carrying on in the usual way the 
business of the company unless the other party knows that the manager does not have actual 
authority. Thus an LLC under today’s law is at risk that a member or manager who oversteps 
his or her bounds could commit the LLC to a third party who is ignorant of the lack of actual 
authority of the member or manager. 
New reliance on actual authority. The new statute replaces those standards with the 
simple concept that no person has the power to bind the LLC except to the extent the person is 
authorized to act as the agent of the LLC under the operating agreement or such authorization 
is provided to the person by the members in a manner that does not violate the operating 
agreement. For actions in the ordinary course of activities of the LLC, approval by a majority of 
members is sufficient, but for actions not in the ordinary course of activities of the LLC, the 
approval must be unanimous. In other words, only actual authority granted as provided by, or 
pursuant to, the governing document or by express vote of the members results in binding 
effect. That actual authority could be provided directly by the operating agreement; by 
delineating certain actions a person is authorized to take, indirectly, such as by stating that a 
person has authority to the extent conferred by a board of directors; or by an action of the 
members as described above. 
The new importance of actual authority means that a person entering into an agreement with 
an Ohio LLC may want to look more closely into governing documents to be assured that the 
person signing for the LLC has the actual authority to do so. 
In our experience, most operating agreements today have express provisions that lay out the 
authority structure of the company. If, however, an LLC has relied on the existing statutory 
provisions to set the authority of members or managers to bind the company, that concept will 
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Client Advisory 2 

need to be revisited, because, when the new law goes into effect, there may no longer be any effective structure 
for decisions to bind the company.  
The new law also, for the first time in Ohio, authorizes an LLC to establish separate series that may hold 
separate assets and limit their liability to the activities of the specific series. Each series can have a separate 
management structure. For more about series LLCs, see our Client Advisory here. 
Also for the first time, the new statute provides the option for an LLC to file a “statement of authority” with 
the Ohio Secretary of State. A statement of authority may address authority for the LLC as a whole or for a 
series separately. An effective statement of authority is conclusive in favor of a person that gives value in 
reliance on the statement, unless the person has knowledge to the contrary. The statement of authority is 
mostly likely useful for situations where a third party is seeking clear authority in a public record, as opposed 
to having to get assurances that do not appear on the public record. One example would be real estate 
conveyancing.  
Finally, it is worth mentioning that, like the prior statute, the new Act provides for certain actions that cannot 
be taken or authorized by any person without consent of all of the members of the LLC, such as amending the 
operating agreement or filing for bankruptcy. However, the “default” nature of the new Act suggests that this 
requirement may be varied by an agreement among the members to give such authority to fewer than all of 
the members or even to another person, such as a manager. 
Key takeaways. The management structure of an LLC can be a touchy subject, so if your operating 
agreement has provisions that work well to the general satisfaction of all involved, there is probably no good 
reason to make any changes based on the new law. If, however, the current management structure is 
awkward, confusing, or poorly worded – either because ideas were forced to fit into the more restrictive 
concepts of the existing Ohio law or because the structure has become outdated for the business – now is the 
ideal time to revisit it in view of the flexibility of the new Act. Closely related and also worthy of consideration 
are the types of duties owed by members and managers to the LLC and to the other members. For a 
discussion of that subject, click here. Finally, going forward, a party dealing with an LLC may want to take a 
closer look for actual authority before entering into an agreement. 

ADDITIONAL INFORMATION 

For more information, please contact: 

• Glenn E. Morrical | 216.696.3431 | glenn.morrical@tuckerellis.com 
• Ludgy A. LaRochelle | 216.696.4732 | ludgy.larochelle@tuckerellis.com  
• Daniel L. Schiau II | 216.696.3892 | daniel.schiau@tuckerellis.com 

  

 
This Client Advisory has been prepared by Tucker Ellis LLP for the use of our clients. Although prepared by professionals, it 
should not be used as a substitute for legal counseling in specific situations. Readers should not act upon the information 
contained herein without professional guidance. 
©2021 Tucker Ellis LLP. All rights reserved. 

Legal Updates Impacting Business
Entities

Page 497 of 619

https://www.tuckerellis.com/news_publications/is-a-series-llc-right-for-you
https://www.tuckerellis.com/news_publications/fiduciary-and-other-duties-in-an-llc-where-do-you-come-out
https://www.tuckerellis.com/people/glenn-morrical
mailto:glenn.morrical@tuckerellis.com
https://www.tuckerellis.com/people/ludgy-larochelle
mailto:ludgy.larochelle@tuckerellis.com
https://www.tuckerellis.com/people/daniel-schiau
mailto:daniel.schiau@tuckerellis.com


CLEVELAND METROPOLITAN BAR JOURNAL CLEMETROBAR.ORG36 |

What Kanye
Can Teach Us

About Litigation
Wednesday, October 20, 2021 | 12 – 1 p.m.

1.0 Hour of CLE via Zoom Only

Texas litigator Brent Turman will share how attorneys can find 
inspiration in unlikely places, such as the life of the polarizing 
artist Kanye West.  In addition to covering Kanye’s “greatest 
hits” in the courtroom, this entertaining presentation will cover 
litigation strategies, ethics takeaways, war stories, and pitfalls 
attorneys can avoid when representing unpredictable clients.

Speaker: Brent A. Turman
Partner, Bell Nunnally & Martin LLP

BY LUDGY A. LAROCHELLE & GLENN E. MORRICAL

O
n January 1, 2022, the new Ohio 
Revised Limited Liability Act 
in O.R.C. Chapter 1706 (the 
“New Act”) will go into effect 
and govern all LLCs formed or 

registered to do business in Ohio. The new Act is 
a complete replacement of existing Ohio LLC law 
under O.R.C. Chapter 1705 and constitutes the 
default rules for governing Ohio LLCs; however, 
the new Act emphasizes the principles of “freedom 
of contract” in providing business owners and 
investors the ability to override the majority of 
the default rules under the new Act through the 
company’s operating agreement. 

Consequently, the new Act provides a litany of 
opportunities to business owners and investors 
to specifically tailor their relationships and 
management structures. In order to help their 
clients take advantage of these opportunities, 
practitioners must become keenly aware of 
the default rules under the new Act and avoid 
any unintentional consequences or “pitfalls” 
with respect to the application of the law to 
their clients’ businesses. Practitioners should 
begin to review their existing clients’ operating 
agreements to ensure that their terms align 
with the business owners’ expectations while 
navigating the requirements under the new Act.

MANAGEMENT STRUCTURES AND 
AUTHORITY 
Opportunity – The new Act eliminates the 
distinction between the member-managed and 
manager-managed structures under the existing 
LLC Act and the inherent apparent authority of 
the members and/or managers to bind the LLC 
derived from these management structures. 
Instead, the new Act provides an LLC the 
flexibility to institute any governing structure 
and bestow actual authority to certain persons 
or entities to bind the LLC as defined in the 
operating agreement, as provided by the consent 
of the members, or as set forth in a statement of 
authority filed with the Ohio Secretary of State (a 
concept borrowed from partnership law but new 
to Ohio LLCs).

Pitfall – If the management structure is not 
properly addressed in the operating agreement, 
then the default rules with respect to management 
and authority under the new Act will apply. 
Under the default rules, the activities and affairs 
of the LLC or series are subject to the oversight 
of its members. Outside of a few exceptions that 
require unanimous consent under the default 
rules (e.g. the ability to amend the operating 
agreement or undertake any activity that is 
outside the ordinary course of the company’s 
activities), matters in the ordinary course of the 
company’s activities are to be decided by the 
majority of the members (or, with respect to a 
series, the members of that particular series) 
on a per capita basis. This is in stark contrast to 
the existing LLC Act, where the management 
authority of the members (when the operating 
agreement is silent) is based on the proportion 
of each member’s contribution of capital to 
the company, as adjusted to reflect additional 
contributions or withdrawals by such member. 
Additionally, the default rules under the new 
Act require that all members share equally in 
any distributions made by the company (except 
that when winding up the LLC, each member is 
first entitled to receive a return of its unreturned 
contributions before receiving an equal share 
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of distributions from any surplus remaining in 
the Company). Understandably, many business 
owners and investors who make substantial 
contributions to a company will want to avoid 
scenarios where the management authority 
of the company is decided by the headcount 
of the members and operational distributions 
are shared equally by the members, thereby 
making the size of a member’s contribution 
inconsequential with respect to control over the 
company and the distribution of funds.

FIDUCIARY DUTIES 
Opportunity – The new Act permits the 
elimination of all fiduciary duties of the members, 
managers, or other parties, including the duty 
of loyalty and the duty of care. The ability to 
eliminate fiduciary duties may be beneficial to 
those companies that typically engage passive 
investors, such as real estate holding companies 
or investment funds. Owners in these types of 
entities, who often participate in more than one 
holding or investment company, usually desire to 
avoid any duty to present business opportunities 
to the Company or a duty to refrain from 
competing with the Company.  

Both the existing and new Acts preclude the 
elimination of the implied covenant of good faith 
and fair dealing, which is not a fiduciary duty 
per se, but shares similar traits. Practitioners 
should consider drafting operating agreement 
provisions in a manner intended to clarify what 
will or will not be considered breaches of this 
covenant.

Pitfall – Under the new Act, the default 
rules for fiduciary duties of the members and 
managers are subject to whether the company 
has managers. If a company has managers, the 
members do not owe any fiduciary duties to 
the company or to the other members, but they 
must exercise their rights consistent with the 
implied covenant of good faith and fair dealing. 
Managers owe a duty of loyalty and care. If the 
company does not have managers, members owe 
the duties of care and loyalty to the company and 
the other members. Application of the fiduciary 
default rules may be viewed as an “opportunity” 
or a “pitfall” depending on the member’s position 
of control in the LLC. Controlling members 
typically want to limit their fiduciary obligations 
to the company and other members in order 
reduce their exposure for business decisions 
made on behalf of the LLC, while minority 
investors generally want to expand the fiduciary 
obligations to ensure the controlling members 
act on behalf of the minority investors’ interest. 

SERIES
Opportunity – The new Act allows for Ohio 
limited liability companies to be formed or 
reorganized into series LLCs. A series LLC is a 
limited liability company that contains one or 
more separate series. Each series may establish, 
in its own separate name, its own members, 
purpose, management, assets, duties, powers, 
and rights distinct from other series in the 
company and from the LLC itself. Additionally, 
each series in a series LLC has the power to sue or 
be sued, enter into contracts, and, with respect to 
the assets of the series, convey assets or otherwise 
encumber such assets by granting liens or security 
interests on those assets. The biggest benefit of 
establishing a series is that it affords a high level 
of protection for assets held by an individual 
series from the liabilities of other series and the 
master LLC. Generally, the assets of an individual 
series are shielded from claims arising from the 
other series or the LLC itself. Conversely, the 
other series and the LLC are protected from 
claims against an individual series. In order for 
a series to be afforded these protections, the 
articles of organization and operating agreement 
of the series LLC must contain specific language 
regarding the establishment and separateness of 
each series, and the series LLC must keep and 
maintain consistently clear and separate records 
for each series.

Pitfall – Given that the series LLC is still a 
relatively new but growing concept (currently 
allowed in approximately one-third of the states), 
there remains a level of uncertainty regarding 
whether the benefits of a series will be upheld in 
jurisdictions outside of Ohio or in certain legal 
proceedings. For example, there is an inherent risk 
that the liability shield for the assets of a series may 
not be recognized in states that do not recognize 
series limited liability structures or by bankruptcy 
courts. Furthermore, there is no clear indication 
that states will follow federal guidelines, which 
currently provide that each series is to be treated 
as a separate entity for income tax purposes. This 
uncertainty adds further complexity as to how 
series LLCs are required to deal with payroll and 
state income taxes.

BARRING CREDITOR CLAIMS
Opportunity – The new Act provides a 
dissolving company the opportunity to bar 
certain creditor claims following the windup 
of its operations. The opportunity to bar 
certain creditor claims depends on whether the 
dissolving company provides proper notice to its 
creditors in accordance with the new Act. Proper 

notice must include the name of the dissolving 
company, a description of information needed 
to file a claim, a mailing address to send a claim, 
and a deadline to submit a claim. For known 
creditors, the Company must deliver a notice 
to the known creditors with a statement that 
any claims against the Company must be filed 
within 90 days of the notice date.  For unknown 
creditors, the company must publish a notice on 
the company’s website (if it has one) and provide 
the notice to the Ohio Secretary of State to be 
posted on its website. In addition, the notice for 
unknown creditors must include a statement 
that any claims must be filed within two years of 
the notice publication date. Creditors who fail to 
deliver their claims within the specified deadline 
will be barred from filing claims against the 
dissolved company. 

Pitfall – The ability to bar certain creditor 
claims is optional and subject to the dissolving 
company’s following of the notice requirements 
in the new Act. In order to avoid unintentionally 
missing the opportunity to bar creditor claims, 
practitioners may want to advise their clients to 
include a statement under the dissolution section 
of their operating agreements that references the 
creditor notice requirements under the new Act.   

CONCLUSION
The discussion above highlights only some of 
the opportunities and pitfalls under the new Act. 
The new Act makes changes to Ohio LLC law 
in many other areas, including those relating to 
derivative claims, charging orders, and failure to 
maintain an agent. Practitioners should review 
the new Act in its entirety to avoid surprises 
down the road.

Ludgy A. LaRochelle, Counsel with 
Tucker Ellis LLP, specializes in 
mergers and acquisitions and advises 
businesses of all sizes through all 
phases of the business life cycle – from 

initial formation through maturity and succession 
planning. Ludgy has been a member of CMBA since 
2008. He can be reached at (216) 696-4732 or ludgy.
larochelle@tuckerellis.com. 

Glenn E. Morrical is a Partner with 
Tucker Ellis LLP. For more than 40 
years, he has helped clients start, grow, 
buy, finance, sell, and exit their 
businesses. Glenn has been a member 

of CMBA since 1977. He can be reached at (216) 
696-3431 or at glenn.morrical@tuckerellis.com.
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NEW ACT GIVES OHIO LLCS TOOLS TO CUT OFF CLAIMS 

OCTOBER 2021 

Ohio’s current limited liability company statute does not provide any means for an LLC to cut 
off claims by others after the company dissolves. The statute requires the dissolved LLC to pay 
or make reasonable provision to pay all claims and obligations, including all contingent, 
conditional, or unmatured claims and obligations that are known to the company and all claims 
and obligations that are known to the company but where the claimant or obligee is unknown. 
Absent an express settlement between the LLC and a creditor or claimant, there could be a 
cloud hanging over the LLC until any applicable statute of limitations has 
expired. Beginning January 1, 2022, an Ohio LLC will have statutory tools 
to allow it to force creditors and claimants to resolve matters within certain 
timeframes.  

A claimant who is given notice is barred from bringing a claim if the 
claimant does not deliver the claim to the dissolved company by the 
deadline. If the dissolved company rejects a claim, the claimant is barred if 
it does not commence a proceeding to enforce the claim within 90 days after 
the effective date of the rejection notice. This procedure applies even to 
claims where the amount of the claim is not yet determined, but it does not apply to a 
contingent liability that has not matured so that there is no immediate right to bring suit or a 
claim based on an event occurring after the effective date of dissolution. 

Barring of Other Claims. Under the new Act, a dissolved LLC may publish notice of its 
dissolution and request that persons with claims against the dissolved company present them 
in accordance with the notice. The notice must be posted on the company’s website, if it has 
one, and must be provided to the Ohio Secretary of State for posting on its website. The notice 
must describe the information that must be included in a claim, provide a mailing address to 
which the claim must be sent, and state that a claim against the dissolved company will be 
barred unless a proceeding to enforce the claim is commenced within two years after the 
posting of the notice. A claim by any of the following persons will be barred two years after 
publication of the notice, unless it is barred earlier, such as by expiration of the statute of 
limitations: 

• A claimant who was not given direct notice as described above with respect to known 
claims; 

• A claimant whose claim was timely sent to the dissolved company but not acted on by 
it; and 

• A claimant whose claim is contingent at the effective date of the dissolution of the 
company or is based on an event occurring after the effective date of the company’s 
dissolution. 

Determination by a Court. If a dissolved LLC has posted the notice on its website (if it has 
one) and provided it to the Ohio Secretary of State, then it has the right to file an application 
with the appropriate court for a determination of the amount and form of security to be 
provided for payment of claims that are contingent, claims that have not been made known to 
the dissolved company, and claims that are based on an event occurring after the effective date 
of the dissolution of the LLC but that, based on the facts known to the LLC, are reasonably 
estimated to arise after the effective date of the dissolution. If the court sets the terms and 
amount of security for a claim and the company provides that security, then that claim is 
satisfied and cannot be enforced against the company or a person owning a membership 
interest to whom assets have been distributed by the company after the effective date of the 
dissolution. 
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Previously Dissolved LLCs. The new Act, when it becomes operative, will apply not only to newly formed 
LLCs but also to ones that existed before the new Act. The procedures described above are not limited to LLCs 
formed after a certain date or dissolved after a certain date. It appears then that an LLC that was previously 
dissolved without the ability to use these new procedures could use them after January 1, 2022 with the same 
effect as for new LLCs. The way in which the Ohio Secretary of State provides for the required website posting 
may affect whether this possibility is available. The desirability of using one or all of these procedures will 
depend on the confidence the dissolved LLC has that it has already satisfied possible claims. 

Drafting Issues and Key Takeaways. The procedures described above are available as a matter of law 
under the new Act to LLCs formed either before or after the new law goes into effect and do not require that 
the LLC address them in its operating agreement. It would be prudent, however, for members of any existing 
LLC to review their operating agreement and make sure that it does not contain any language that could be 
interpreted to mean that the LLC will not follow procedures like those described above. The new procedures 
are optional, so members who will not control how such matters are handled after dissolution may want to 
request that the operating agreement be amended to require that the new procedures be followed. 

Additional Information 

For more information, please contact: 

• Glenn E. Morrical | 216.696.3431 | glenn.morrical@tuckerellis.com 
• Ludgy A. LaRochelle | 216.696.4732 | ludgy.larochelle@tuckerellis.com 
• Daniel L. Schiau II | 216.696.3892 | daniel.schiau@tuckerellis.com 

 
This Client Alert has been prepared by Tucker Ellis LLP for the use of our clients. Although prepared by professionals, it 
should not be used as a substitute for legal counseling in specific situations. Readers should not act upon the information 
contained herein without professional guidance. 
 ©2021 Tucker Ellis LLP. All rights reserved. 
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Health and Well-Being: Navigation During 
COVID / Post-COVID: Resources for Help
• The Ohio Lawyers Assistance Program, Inc. 

www.ohiolap.org
OLAP’s Facebook Page:  @ohiolawyersassistanceprogram

• National Suicide Prevention Hotline: (800) 273-8255
• Crisis Text Line- 4HOPE to 714-714
• Call 911
• Go you your closest ER
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Krueger v. Experian Info. Sols., Inc.

United States Court of Appeals for the Sixth Circuit

September 13, 2021, Filed

File Name: 21a0428n.06

No. 20-2060

Reporter
2021 U.S. App. LEXIS 27699 *; 2021 FED App. 0428N (6th Cir.); 2021 WL 4145565

MARK R. KRUEGER, Plaintiff-Appellant, v. 
EXPERIAN INFORMATION SOLUTIONS, INC.; 
TRANS UNION LLC, Defendants, CENLAR FSB, 
Defendant-Appellee.

Notice: NOT RECOMMENDED FOR FULL-
TEXT PUBLICATION. SIXTH CIRCUIT RULE 
28 LIMITS CITATION TO SPECIFIC 
SITUATIONS. PLEASE SEE RULE 28 BEFORE 
CITING IN A PROCEEDING IN A COURT IN 
THE SIXTH CIRCUIT. IF CITED, A COPY 
MUST BE SERVED ON OTHER PARTIES AND 
THE COURT. THIS NOTICE IS TO BE 
PROMINENTLY DISPLAYED IF THIS 
DECISION IS REPRODUCED.

Prior History:  [*1] ON APPEAL FROM THE 
U.S. DISTRICT COURT FOR THE EASTERN 
DISTRICT OF MICHIGAN.

Counsel: For MARK R. KRUEGER, Plaintiff - 
Appellant: Tarek N. Chami, Law Office, Dearborn, 
MI; David A. Chami, Price Law Group, Scottsdale, 
AZ.

For CENLAR FSB, Defendant - Appellee: Steven 
A. Jacobs, Schneiderman & Sherman, Farmington 
Hills, MI.

Judges: Before: GIBBONS, KETHLEDGE, and 
MURPHY, Circuit Judges.

Opinion by: KETHLEDGE

Opinion

KETHLEDGE, Circuit Judge. For more than a 
year, the servicer for Mark Krueger's mortgage 
loan, Cenlar FSB, continued to tell credit-reporting 
agencies that the loan was past due—even though 
Cenlar knew that the loan had been discharged in 
bankruptcy. Krueger's credit score hovered in the 
low 500s as a result. After unsuccessfully seeking 
for months to have Cenlar correct its reports, 
Krueger brought this suit under the Fair Credit 
Reporting Act, alleging that Cenlar had negligently 
and willfully breached its duties under the Act. The 
district court granted summary judgment to Cenlar, 
holding that Krueger lacked standing to assert his 
negligence claim and that he lacked evidence that 
Cenlar violated the Act willfully. We respectfully 
disagree and reverse.

I.

Given that the district court granted summary 
judgment [*2]  to Cenlar, we construe the factual 
record in the light most favorable to Krueger. 
Upshaw v. Ford Motor Co., 576 F.3d 576, 584 (6th 
Cir. 2009).

Krueger filed for bankruptcy under Chapter 13 and 
eventually made all the payments required under 
his plan. In January 2018, the bankruptcy court 
entered an order discharging his remaining debts, 
including a mortgage loan on a property at 9405 
Pardee Road. The servicer for the mortgage on that 
property was Cenlar.

After the discharge, Krueger looked forward to 
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replacing his older, beat-up car with a new one. A 
month after the discharge, however, an online 
credit-monitoring app told Krueger that one of his 
accounts was past due. Krueger pulled his credit 
reports from Experian, Equifax, and TransUnion. 
Those reports said that Krueger owed $29,453 on 
the Cenlar loan, that $10,875 of the loan was past 
due, and that his credit score was 515—much lower 
than Krueger had expected, even with his recent 
bankruptcy.

Given that credit score, Krueger abandoned his plan 
to buy a new car and instead disputed his credit 
report. The credit-reporting agencies forwarded 
Krueger's disputes to Cenlar. At the time, Cenlar 
already knew that the bankruptcy court had 
discharged the mortgage loan; indeed Cenlar was in 
the process [*3]  of stripping the lien from 
Krueger's property. In response to the dispute, 
Cenlar's credit analysts likewise noted that the 
bankruptcy court had discharged the debt—
meaning, as Cenlar's representative admitted later, 
that Krueger "did not owe" anything on the loan 
and that his account was not past due. Yet when 
Cenlar purportedly sought to correct the mistaken 
report, it said the account had "no status"—which, 
according to Cenlar, meant that the account's status 
had not changed from the month before. Cenlar 
also said that the account balance had increased to 
$31,783 and that the amount past due had increased 
to $11,191.

When Krueger next checked his reports, Experian 
and TransUnion still said that the Cenlar loan was 
past due. Over the following months, Krueger 
continued to dispute his credit reports, and Cenlar 
continued to say the same thing—that the account 
had "no status" and a past-due balance. In February 
2019, more than a year after the discharge, Cenlar 
was still reporting that the loan was past due—now 
by $12,294.

Krueger sued Cenlar that month, alleging that it had 
willfully and negligently violated its statutory 
duties as a "furnisher" of credit information. See 15 
U.S.C. §§ 1681s-2, 1681n, 1681o. Cenlar [*4]  and 

Krueger cross-moved for summary judgment on 
those claims. The district court held that a 
reasonable jury could not find that Cenlar had 
violated the Act willfully and that Krueger lacked 
standing to bring a claim that Cenlar had violated 
the Act negligently. The court therefore granted 
summary judgment to Cenlar. This appeal 
followed.

II.

We review the district court's grant of summary 
judgment de novo. See Fortney & Weygandt, Inc. v. 
Am. Mfrs. Mut. Ins. Co., 595 F.3d 308, 310 (6th 
Cir. 2010). Summary judgment is appropriate if 
"there is no genuine dispute as to any material fact 
and the movant is entitled to judgment as a matter 
of law." Fed. R. Civ. P. 56(a).

A.

Krueger challenges the district court's conclusion 
that he lacked standing. A plaintiff has standing if 
he suffered an injury in fact, fairly traceable to the 
defendant's alleged misconduct, which the relief he 
seeks would likely redress. See Lujan v. Defs. of 
Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 
119 L. Ed. 2d 351 (1992).

Here, Krueger seeks damages under the Fair Credit 
Reporting Act, which gives him a cause of action 
against a furnisher of credit information (like 
Cenlar) who willfully or negligently violated its 
procedural duties under the Act. See 15 U.S.C. §§ 
1681n, 1681o. But not every violation of the Act 
causes an injury in fact. Spokeo, Inc. v. Robins, 136 
S. Ct. 1540, 1549, 194 L. Ed. 2d 635 (2016). 
Instead, a plaintiff has standing to seek damages 
only if he can show that the defendant's [*5]  
alleged procedural violation—here, Cenlar's 
inaccurate reports about the mortgage loan's 
status—caused him to suffer a concrete harm. See 
TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 
2211, 210 L. Ed. 2d 568 (2021).

Krueger argues that Cenlar's inaccurate reports 
inflicted a concrete harm because his low credit 
score caused him to abandon his plans to buy a new 
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car. When the bankruptcy court discharged his 
debts, Krueger had been driving an older car for 
years, using his available funds to pay off his debts. 
A loan would have allowed him to replace his old 
car, with the added benefit of giving him a chance 
to rebuild his credit. But when Krueger saw his 
dismal credit score he chose not to apply for a loan, 
since a lower credit score meant that lenders would 
charge him a higher interest rate. The harm that 
resulted from Krueger's forbearance was "not 
abstract." Spokeo, 136 S. Ct. at 1548 (internal 
quotation marks omitted). To the contrary, for 
about 18 months after Krueger's debts were 
discharged, instead of driving a new Ford F-150, he 
drove a Ford Fusion that was not "always in the 
best of shape." And the record here supports a 
finding that this harm was real, rather than fictive: 
once the credit-reporting agencies removed the 
Cenlar account from Krueger's report, his credit 
score [*6]  increased by almost 100 points and he 
promptly obtained a car loan to buy a new F-150.

Cenlar does argue that, since Krueger himself chose 
not to apply for a car loan, he cannot trace this 
harm to Cenlar's conduct—as opposed to the 
bankruptcy or to himself. But a plaintiff's role in his 
injury destroys traceability only when the injury is 
"so completely due to the plaintiff's own fault as to 
break the causal chain." Buchholz v. Meyer Njus 
Tanick, PA, 946 F.3d 855, 866 (6th Cir. 2020) 
(alterations adopted). Here, when Cenlar reported 
that the loan was past due, Krueger's resulting 
credit score was only 515. That Krueger chose not 
to obtain a loan with higher interest than he could 
have obtained absent Cenlar's error does not make 
him at "fault" for the harm of driving his old car. 
Krueger has standing to assert his claims here.

B.

Krueger argues that his evidence would allow a 
reasonable jury to find that Cenlar had willfully and 
negligently violated the Act. To prevail on those 
claims, Krueger must show three things. First, 
Krueger must make "a threshold showing" that 
Cenlar provided false or "materially misleading" 
information to the credit-reporting agencies. 

Pittman v. Experian Info. Sols., Inc., 901 F.3d 619, 
629-30 (6th Cir. 2018). Krueger plainly made that 
showing: long after his mortgage loan was 
discharged, Cenlar continued [*7]  to report it as 
past due. Cenlar responds that its report was not 
materially misleading because Cenlar also said that 
the account had "no status" and because Experian's 
credit report elsewhere noted Krueger's bankruptcy. 
The relevant inquiry, however, is whether Cenlar's 
information was misleading, not whether 
Experian's report as a whole was. See id. And 
Cenlar's failure to indicate that the debt had been 
discharged could mislead a person to believe that 
Krueger remained liable for the loan. Indeed, 
Krueger presented evidence that the credit reporting 
agencies actually construed Cenlar's responses that 
way: when the agencies removed the Cenlar 
account from his report, his credit score increased 
by 100 points. Thus, a reasonable jury could find 
that Cenlar furnished false or materially misleading 
credit information about Krueger.

Second, a reasonable jury must be able to find that 
Cenlar breached its duties under the Act. See 15 
U.S.C. §§ 1681n(a), 1681o(a); Pittman, 901 F.3d at 
628. As relevant here, the Act required Cenlar 
reasonably to investigate Krueger's dispute and to 
correct any inaccurate or incomplete information 
that Cenlar had furnished. See 15 U.S.C. § 1681s-
2(b)(1)(A), (E); Boggio v. USAA Fed. Sav. Bank, 
696 F.3d 611, 616, 618 (6th Cir. 2012). The record 
would allow a jury to find that Cenlar breached that 
duty. Krueger [*8]  repeatedly told Cenlar that his 
loan had been discharged in bankruptcy and that, as 
a result, he did not owe anything on the loan. 
Cenlar's credit analysts also saw that the loan had 
been discharged. And Cenlar's representative 
admitted in his deposition that the discharge meant 
that Krueger owed nothing on the loan. Yet Cenlar 
continued to report that Krueger owed a balance on 
the loan and that the loan was past due. From that 
evidence a jury could plainly find that Cenlar 
botched its investigation and failed to correct its 
mistaken reporting.

The same evidence supports the third element of 
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Krueger's claims, namely that Cenlar acted 
negligently or willfully. See 15 U.S.C. §§ 1681n(a), 
1681o(a). Again, Cenlar knew that Krueger's loan 
had been discharged but for more than a year told 
the credit-reporting agencies that the loan was past 
due. A jury could therefore find that Cenlar was 
either incompetent or willful in its failure to correct 
its reports sooner. Cenlar contends that its actions 
were not willful because it had implemented 
policies that guided its analysts in the resolution of 
credit disputes. But the mere existence of those 
policies hardly disproves as a matter of law that 
Cenlar acted willfully. See [*9]  Boggio, 696 F.3d 
at 619. Cenlar was not entitled to summary 
judgment on Krueger's claims.

* * *

The district court's judgment is reversed, and 
Krueger's case is remanded for further proceedings 
consistent with this opinion.

End of Document
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Judges: Before: RESTREPO, BIBAS, and [**2]  
PORTER, Circuit Judge.

Opinion by: RESTREPO

Opinion

 [*261]  OPINION OF THE COURT

RESTREPO, Circuit Judge.

This case presents the question whether the District 
Court abused its discretion when it certified an 
"issue class" pursuant  [*262]  to Rule 23(c)(4) of 
the Federal Rules of Civil Procedure. We hold that 
it did. According to Rule 23(c)(4), "[w]hen 
appropriate, an action may be brought or 
maintained as a class action with respect to 
particular issues." For "an action" to be "brought or 
maintained as a class action," the party seeking 
class status must satisfy Rule 23 and all its 
requirements. Comcast Corp. v. Behrend, 569 U.S. 
27, 33, 133 S. Ct. 1426, 185 L. Ed. 2d 515 (2013). 
Further, in Gates v. Rohm & Haas Co., 655 F.3d 
255 (3d Cir. 2011), we enumerated a "non-
exclusive list of factors" relevant to assessing 
whether the certification of an issue class under 
Rule 23(c)(4) is "appropriate." Id. at 272 (quoting 
Chiang v. Veneman, 385 F.3d 256, 267, 46 V.I. 679 
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(3d Cir. 2004)). So when a party seeks to certify 
"particular issues" for class treatment, the district 
court must ask three questions. First, does the 
proposed issue class satisfy Rule 23(a)'s 
requirements? Second, does the proposed issue 
class fit within one of Rule 23(b)'s categories? 
Third, if it does, is it "appropriate" to certify this as 
an issue class? Fed. R. Civ. P. 23(c)(4). Here, 
lacking clear guidance, the District Court failed to 
determine whether the issues identified for class 
treatment fit within one of Rule 23(b)'s categories 
and then failed to explicitly consider a few of the 
Gates factors. [**3]  Accordingly, for the reasons 
that follow, we will vacate the District Court's 
issue-class certification and remand for further 
proceedings.

I. FACTUAL BACKGROUND

A. The Educational Commission for Foreign 
Medical Graduates

Graduates of foreign medical schools who wish to 
be accepted to a United States medical-residency 
program must have graduated from a recognized 
foreign institution, demonstrated English-language 
proficiency, and passed the first two steps of the 
United States Medical Licensing Examination. 
Defendant-Appellant Educational Commission for 
Foreign Medical Graduates ("the Commission") is a 
Philadelphia-based nonprofit that certifies that such 
graduates have satisfied those requirements. The 
Commission carries out this function in two ways. 
First, it administers the English-language and 
medical examinations the foreign medical school 
graduates must pass. Second, the Commission 
verifies, using primary sources, that the applicant 
received a medical degree from a qualifying 
institution.

As the central certification agency for graduates of 
foreign medical schools, the Commission also 
investigates what it calls "irregular behavior." 
According to internal policies, the 

Commission [**4]  may investigate "all actions or 
attempted actions on the part of applicants . . . that 
would or could subvert the examination, 
certification or other processes, programs, or 
services of [the Commission]." J.A. 254. The 
Commission's investigation of such behavior 
proceeds as follows. When the Commission 
receives an allegation that an applicant committed 
irregular behavior, it reviews the allegation and 
determines whether sufficient evidence supports the 
charge. If sufficient evidence supports the charge, 
the Commission notifies the applicant of the 
allegation and invites him to submit a written 
explanation or present any other relevant 
information. The applicant may also request a 
hearing and hire legal counsel. After the applicant 
is heard, the Commission then determines whether, 
by a preponderance of the evidence, the applicant 
engaged in the irregular behavior that was charged. 
The Commission may take various disciplinary 
actions, up to and including permanent revocation 
of a certification. The charged individual has a right 
of appeal, but petitions to reconsider decisions are 
granted "only in extraordinary  [*263]  cases." Id. 
And whatever the case, if the Commission 
"determines that an [**5]  individual engaged in 
irregular behavior, a permanent annotation to that 
effect will be included in the individual's 
[Commission] record." Id.

B. A Foreign Doctor Named Charles Igberase

In early 1992, a man named Oluwafemi Charles 
Igberase applied to the Commission for 
certification. He eventually passed the medical-
licensing and English-language examinations and 
was issued the Commission's certification. But no 
residency program accepted him. So, in March 
1994, Igberase submitted a second application for 
certification to the Commission. In that application, 
however, Igberase rearranged his name ("Igberase 
Oluwafemi Charles" instead of "Oluwafemi 
Charles Igberase"); used a different date of birth 
(April 17, 1961 instead of April 17, 1962); and 
responded "No" to the question of whether he had 
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ever previously submitted an application to the 
Commission. Igberase passed each required 
examination and was certified by the Commission 
for a second time. But in June 1995, the 
Commission learned that Igberase had obtained two 
of its certifications under different names and dates 
of birth, and had lied on his second application 
about not seeking certification previously. So it 
invalidated Igberase's [**6]  second certification 
and revoked the first, and informed the United 
States Medical Licensing Examination Committee 
of his deception. J.A. 237.

In 1996, Igberase applied to the Commission for 
certification for yet a third time. In this application, 
Igberase ditched his first two names and invented 
another one: "John Nosa Akoda." J.A. 263. As he 
had twice before, Igberase (as Akoda) eventually 
passed the medical-licensing and English-language 
examinations and received the Commission's 
certification. After receiving the certification as 
"Akoda," Igberase applied for and was admitted to 
a residency program in New Jersey. But in August 
2000, the residency program learned that the social 
security number Akoda used in his application 
belonged to Igberase. The residency program 
informed the Commission of the inconsistency, 
provisionally suspended the doctor it knew as 
Akoda, and, after an internal investigation, in 
November 2000, dismissed him.

Once it learned of Akoda's possible misuse of 
Igberase's social security number, the Commission 
launched its own investigation. Based on the 
information it had received from the residency 
program, the Commission sent Akoda a "charge 
letter." In it, the [**7]  Commission told Akoda that 
it had "received information alleging that you may 
have engaged in irregular behavior," specifically 
that he had twice before applied for certification 
using the name "Igberase." J.A. 284. The 
Commission told Akoda that the allegations 
"require[] an explanation," and granted him fifteen 
days to submit a written response. J.A. 285.

A week later, as Akoda, Igberase responded. He 

denied the allegations, telling the Commission that 
"[t]he identification numbers listed in your letter 
apparently belong to my cousin Dr. Igberase 
Oluwafemi Charles, who left the country to 
practice, I believe, in South Africa." J.A. 287. 
Akoda admitted using Igberase's social security 
number but insisted that they were "two different 
persons who attended two different Colleges of 
Medicine." Id. He reiterated that he had "only taken 
the examination once in my name, John NOSA 
Akoda," and offered to provide the Commission 
with his passport if it requested it. J.A. 287.

The Commission official overseeing Akoda's case 
apparently did not buy the explanation. In a 
December 2000 memorandum  [*264]  
intentionally not made part of Akoda's official file, 
the official wrote that he and others believed 
Igberase [**8]  and Akoda were one in the same. 
J.A. 293. But the official concluded that he did not 
have enough evidence to recommend Akoda's case 
to the Commission's credentialling committee. So 
Akoda's credential remained active.

In October 2006, Igberase, again as "Akoda," 
applied to a residency program at Howard 
University Medical Center. As part of his 
application, he submitted to the Commission three 
letters of recommendation. But the Commission 
was suspicious of Akoda, so one of its officials 
attempted to verify the authenticity of these three 
letters of reference. The official sent each reference 
the recommendation letter submitted by Akoda and 
asked each whether the letter was authentic. The 
record does not reflect whether the official received 
a response from any of the references.

Despite the official's reservations, Igberase (as 
Akoda) was admitted to Howard's residency 
program. He successfully completed the program in 
2011. After completing the program, he applied for 
and received a Maryland medical license using fake 
identification documents. That same year, he 
became a member of the medical staff at Prince 
George's Hospital Center and began seeing patients 
there.
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In June 2016, law enforcement [**9]  officials 
executed search warrants at Igberase's residence, 
medical office, and vehicle. They found fraudulent 
or altered immigration documents, medical 
diplomas, medical transcripts, letters of 
recommendation, and birth certificates. On 
November 15, 2016, Igberase signed a plea 
agreement. In it, he pleaded guilty to misuse of a 
social security account number to fraudulently 
obtain a Maryland medical license and admitted 
that "Akoda" was a pseudonym. Id.

The Commission subsequently invalidated Akoda's 
foreign-doctor certification, and the Maryland 
Board of Physicians revoked his medical license.

C. Patients of Igberase sue the Commission

The named Plaintiffs are Monique Russell, Jasmine 
Riggins, Elsa Powell, and Desire Evans. Each 
received medical treatment from the doctor known 
as "Akoda," who was certified by the Commission 
in 1997. Igberase performed unplanned emergency 
cesarean-section surgery on Russell and Riggins 
and delivered Evans's and Powell's children. These 
Plaintiffs also seek to represent a class of similarly 
situated individuals who likewise received medical 
treatment from "Akoda." But the Plaintiffs 
(appellees here) did not sue Igberase. Instead, they 
sued the Commission, [**10]  and asserted claims 
of negligent infliction of emotional distress arising 
out of the Commission's certification of Igberase as 
"Akoda."

Eventually, the district court certified a class of 
"All patients examined or treated in any manner by 
Oluwafemi Charles Igberase (a/ka [sic] Charles J. 
Akoda) beginning with his enrollment in a 
postgraduate medical education program at Howard 
University in 2007." J.A. 63-64. But the district 
court did not certify the class under any subsection 
of Rule 23(b). Instead, the court certified the class 
as an "issue class" pursuant to Rule 23(c)(4). The 
court certified the class with respect to these issues:

(1) whether the Commission undertook or 
otherwise owed a duty to class members.

(2) whether the Commission breached any duty 
that it owed to class members.

(3) whether the Commission undertook or 
otherwise owed a duty to hospitals and state 
medical boards, such that it may be held liable 
to class members  [*265]  pursuant to the 
Restatement (Second) of Torts § 324A.
(4) whether the defendant breached any duty 
that it owed to hospitals and state medical 
boards.

In short, the particular issues the district court 
certified for class treatment concern only the duty 
and breach elements of Plaintiffs' claim. The 
district court therefore [**11]  left for 
individualized proceedings whether each Plaintiff 
was injured; whether the Commission's breach of 
the relevant duty (if it had a duty that was 
breached) actually and proximately caused those 
injuries; whether those injuries are due a particular 
amount of damages; and whether the Commission 
could raise any affirmative defense, including, 
presumably, whether each Plaintiff's consent to 
medical treatment by Igberase breaks the causal 
chain. In the wake of the Rule 23(c)(4) 
certification, the Commission successfully 
petitioned for leave to appeal under Rule 23(f). We 
must decide whether that certification was proper.

II. THE LEGAL FRAMEWORK OF ISSUE-CLASS 

CERTIFICATION

A. Rule 23 outlines one procedure for pursuing 
aggregate litigation

The class action is "an exception to the usual rule 
that litigation is conducted by and on behalf of the 
individual named parties only." In re Hydrogen 
Peroxide Antitrust Litig., 552 F.3d 305, 309 n.6 (3d 
Cir. 2009) (quoting Gen. Tel. Co. of Sw. v. Falcon, 
457 U.S. 147, 155, 102 S. Ct. 2364, 72 L. Ed. 2d 
740 (1982)). One reason the class action is an 
exceptional form of litigation is because final 
judgments in such actions may implicate the 
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procedural and substantive rights of absent persons.

The Supreme Court recently reiterated the principle 
that absent persons may not be bound by federal-
court judgments unless one of a limited number of 
historically [**12]  recognized exceptions is 
satisfied. See Taylor v. Sturgell, 553 U.S. 880, 893, 
128 S. Ct. 2161, 171 L. Ed. 2d 155 (2008). A 
"properly conducted" class action is one such 
exception. Id. at 894-95. A properly conducted 
class action requires that (1) "[t]he interests of the 
nonparty and her representative are aligned"; (2) 
"either the party understood herself to be acting in a 
representative capacity or the original court took 
care to protect the interests of the nonparty"; and 
(3) there was "notice of the original suit to the 
persons alleged to have been represented." Id. at 
900.

In the class context, "these limitations are 
implemented by the procedural safeguards in 
Federal Rule of Civil Procedure 23." Id. at 900-01. 
The procedural safeguards of Rule 23, in turn, are 
constitutionally mandated and "grounded in due 
process." Id. at 901. Rule 23 thus provides a 
constitutional safe harbor for litigants to pursue 
class treatment on behalf of absent persons. But the 
party seeking to certify a class "bears the burden of 
affirmatively demonstrating by a preponderance of 
the evidence her compliance with the requirements 
of Rule 23." Byrd v. Aaron's Inc., 784 F.3d 154, 
163 (3d Cir. 2015); see also Reyes v. Netdeposit, 
LLC, 802 F.3d 469, 485 (3d Cir. 2015) (discussing 
and clarifying preponderance of evidence standard 
in class certification determinations).

The requirements of Rule 23 are these. The party 
seeking class certification must demonstrate, first, 
that the requirements of Rule 23(a) are met. [**13]  
Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 345, 
131 S. Ct. 2541, 180 L. Ed. 2d 374 (2011). To 
satisfy Rule 23(a), a plaintiff must "prove that there 
are in fact sufficiently numerous parties, common 
questions of law or fact, typicality of claims or 
defenses, and adequacy  [*266]  of representation." 
Comcast Corp. v. Behrend, 569 U.S. 27, 33, 133 S. 

Ct. 1426, 185 L. Ed. 2d 515 (2013) (internal 
quotation marks omitted).

Once beyond Rule 23(a)'s four prerequisites, 
plaintiffs then must seek to certify a class of one of 
three "types," each with additional requirements. 
See Fed. R. Civ. P. 23(b). For instance, Rule 
23(b)(3), a provision at issue here, states that a 
class may be maintained where "questions of law or 
fact common to class members predominate over 
any questions affecting only individual members," 
and a class action would be "superior to other 
available methods for fairly and efficiently 
adjudicating the controversy."1

Rule 23(c) provides two additional pathways to a 
form of class certification. Rule 23(c)(5) permits a 
district court, "[w]hen appropriate," to "divide[]" a 
class "into subclasses that are each treated as a class 
under [Rule 23]." So if a district court detects 
dissimilarities of interests between the putative 
class representative and absent class members, it 
may divide the full class into subclasses to isolate 
atypical issues or claims, or resolve conflicts of 
interest that otherwise would preclude full class 
certification. [**14]  See, e.g., In re Nat'l Football 
League Players Concussion Injury Litig., 821 F.3d 
410, 432 (3d Cir. 2016); see also Ortiz v. 
Fibreboard Corp., 527 U.S. 815, 856, 119 S. Ct. 
2295, 144 L. Ed. 2d 715 (1999) ("[A] class divided 
between holders of present and future claims . . . 
requires division into homogenous subclasses . . . 
with separate representation to eliminate conflicting 
interests of counsel."). And Rule 23(c)(4), the 
provision center stage here, states that "[w]hen 

1 There are two additional "types" of class actions maintainable 
under Rule 23(b). Rule 23(b)(1) allows a class to be maintained 
where "prosecuting separate actions by or against individual class 
members would create a risk of" either "(A) inconsistent or varying 
adjudications," or "(B) adjudications . . . that, as a practical matter, 
would be dispositive of the interests of the other members not parties 
to the individual adjudications or would substantially impair or 
impede their ability to protect their interests." Rule 23(b)(2), by 
contrast, applies when "the party opposing the class has acted or 
refused to act on grounds that apply generally to the class, so that 
final injunctive relief or corresponding declaratory relief is 
appropriate respecting the class as a whole."
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appropriate, an action may be brought or 
maintained as a class action with respect to 
particular issues." Pursuant to that provision, we 
have previously held that a district court may 
certify for class treatment issues that would, upon 
their resolution, determine a defendant's course of 
conduct. See Chiang v. Veneman, 385 F.3d 256, 46 
V.I. 679 (3d Cir. 2004). In what follows, we 
examine the scope of issue-class certification under 
Rule 23(c)(4).

B. Issue-class certification under Rule 23(c)(4) 
grants district courts broad but well-defined 
discretion to certify particular issues for class 
treatment

Let us restate the text of Rule 23(c)(4). It says that 
"[w]hen appropriate, an action may be brought or 
maintained as a class action with respect to 
particular issues." The Rule, therefore, permits an 
issue class to be brought or maintained "as a class 
action." But with that permission comes 
restrictions. To be a "class action," a party must 
satisfy Rule 23 and all its requirements. Comcast 
Corp. v. Behrend, 569 U.S. 27, 33, 133 S. Ct. 1426, 
185 L. Ed. 2d 515 (2013); In re Hydrogen Peroxide 
Antitrust Lit., 552 F.3d 305, 310 (3d Cir. 2008) 
("[A] class may not be certified [**15]  without a 
finding that each Rule 23 requirement is met."). In 
other words, "[i]n addition to satisfying Rule 
23(a)'s prerequisites, parties seeking class 
certification  [*267]  must show that the action is 
maintainable under Rule 23(b)(1), (2), or (3)." 
Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 
614, 117 S. Ct. 2231, 138 L. Ed. 2d 689 (1997). A 
party seeking to certify "particular issues" for class 
treatment must show the same. That party must 
show that those issues "satisfy[] Rule 23(a)'s 
prerequisites" and that those issues are 
"maintainable under Rule 23(b)(1), (2), or (3)." See 
id.

But neither Rule 23(c)(4) nor its commentary 
outlines the "appropriate[ness]" inquiry, or 
discusses which types of "issues" might be suitable 

for class treatment and which may not be. At the 
provision's adoption, the Rules Committee, in its 
commentary, suggested that the issue-class device 
may be used to bifurcate the "adjudication of 
liability to the class" from follow-on proceedings 
needed to "prove the amounts of [class members'] 
respective claims." Fed. R. Civ. P. 23(c)(4) 
advisory committee's note to 1966 amendment. 
That commentary does not illuminate much. In a 
typical Rule 23(b)(3) class action, for example, 
individualized damages determinations often 
remain after common questions have been decided. 
See, e.g., Tyson Foods, Inc. v. Bouaphakeo, 577 
U.S. 442, 452-60, 136 S. Ct. 1036, 194 L. Ed. 2d 
124 (2016); Amgen Inc. v. Conn. Ret. Plans & Tr. 
Funds, 568 U.S. 455, 465-70, 133 S. Ct. 1184, 185 
L. Ed. 2d 308 (2013). Further, Rule 23(c)(4) talks 
about "issues," not "liability" (or "claims" or 
"causes of action"), so there [**16]  is no obvious 
textual basis to limit issue-class certification to 
issues that, upon their resolution, necessarily 
establish a defendant's liability as to all claimants.

We explained Rule 23(c)(4)'s "appropriate[ness]" 
inquiry in Gates v. Rohm & Haas, 655 F.3d 255 (3d 
Cir. 2011). In Gates, we considered the 
appropriateness of issue-class certification for 
property owners who alleged that a chemical 
company's pollution decreased their property 
values. In 2005, Rohm & Haas acquired a 
chemical-processing plant in Ringwood, Illinois. Id. 
at 258. For the half-century or so prior to Rohm & 
Haas's acquisition, the Ringwood facility was 
owned and operated by a company called Morton 
International. Id. During at least some of that time, 
Morton dumped wastewater produced by its 
chemical processing into an on-site lagoon. Id. The 
wastewater contained vinylidene chloride, a 
molecule used in the production of vinyl chloride, 
which is important in the production of plastics and 
a known carcinogen. "In 1978, Morton ceased 
using the on-site lagoon and covered it." Id. But 
environmental testing in the 1970s and 1980s 
suggested that Morton's dumping of vinylidene 
chloride was polluting the surrounding 
environment. In 1973, for example, "tests of a 
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shallow aquifer under the [**17]  Ringwood 
facility showed elevated levels of ammonia and 
chloride." Id. And in 1984, water samples from 
wells that Morton had installed at Ringwood 
showed elevated levels of vinylidene chloride and 
vinyl chloride. Id.

In 2006, residents of a nearby residential village 
filed a class-action complaint alleging, among other 
things, that Morton's dumping of the vinylidene 
chloride caused their residential community to 
become less attractive and their property values to 
decrease.2Id. at 259, 271. Before  [*268]  the 
district court, with respect to their property damage 
claim, the plaintiffs moved to certify two classes—
a Rule 23(b)(3) class of property owners who 
allegedly suffered loss in property values due to the 
defendants' contamination and an "issue only" class 
that would decide defendants' liability but leave 
damages for individual trials. Id. at 272.

The district court declined to certify either class. As 
to the plaintiffs' proposed Rule 23(b)(3) class, the 
district court found that common questions did not 
predominate over individual ones. The court 
observed "that resolution of [common] questions 
leaves significant and complex questions 
unanswered, including questions relating to 
causation of contamination, extent of 
contamination, fact of damages, [**18]  and 
amount of damages." Gates v. Rohm and Haas Co., 
265 F.R.D. 208, 233-34 (E.D. Pa. 2010). The 
district court likewise rejected plaintiffs' attempt to 
certify a Rule 23(c)(4) issue class. The court found 
that an issue class "would not advance the 
resolution of class members' claims" because, like 

2 The plaintiffs' complaint asserted several claims for relief, 
including medical monitoring, property damage claims, relief under 
the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA), 42 U.S.C. § 9601 et seq., the Illinois 
Environmental Protection Act, 415 Ill. Comp. Stat. § 5/1 et seq., and 
state-law fraudulent misrepresentation and willful and wanton 
misconduct claims. But they chose to proceed on a class basis only 
on the medical monitoring and property damage claims and, as 
noted, solely with regard to vinyl chloride exposure. Gates, 655 F.3d 
at 259.

in the Rule 23(b)(3) context, "the fact of damages 
and the amount of damages would remain 
following the class-wide determination of any 
common issues, and further that causation and 
extent of contamination would need to be 
determined at follow-up proceedings." Gates, 655 
F.3d at 272 (quotation marks omitted). We 
affirmed.

In affirming the district court's decision not to 
certify a Rule 23(c)(4) issue class, we adopted a 
"non-exclusive list of factors [to] guide courts" 
faced with motions to certify particular issues. 
Gates, 655 F.3d at 273. Id. The factors, which 
number nine, are these:

1. the type of claim(s) and issue(s) in question;
2. the overall complexity of the case;
3. the efficiencies to be gained by granting 
partial certification in light of realistic 
procedural alternatives;
4. the substantive law underlying the claim(s), 
including any choice-of-law questions it may 
present and whether the substantive law 
separates the issue(s) from other issues 
concerning liability or remedy;

5. the impact partial certification will have on 
the [**19]  constitutional and statutory rights of 
both the class members and the defendant(s);
6. the potential preclusive effect or lack thereof 
that resolution of the proposed issue class will 
have;
7. the repercussions certification of an issue(s) 
class will have on the effectiveness and fairness 
of resolution of remaining issues;
8. the impact individual proceedings may have 
upon one another, including whether remedies 
are indivisible such that granting or not 
granting relief to any claimant as a practical 
matter determines the claims of others;
9. and the kind of evidence presented on the 
issue(s) certified and potentially presented on 
the remaining issues, including the risk 
subsequent triers of fact will need to reexamine 
evidence and findings from resolution of the 
common issue(s).
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When assembled, the Gates factors construct a 
functional framework to aid the district courts 
tasked with resolving issue-class certification 
questions.3 But Gates did  [*269]  not define which 
"issues" would be appropriate for class treatment 
or, more importantly, which would not. 
Specifically, Gates did not answer whether the term 
"particular issues" in Rule 23(c)(4) could 
encompass claim elements (like duty or breach, or 
causation [**20]  or reliance) and defenses (like 
consent or intervening cause), or if the "particular 
issues" that the district court could certify "when 
appropriate" must be limited to questions that 
would resolve a defendant's liability.

At several points, Gates appears to suggest that the 
certified "issues" should (perhaps except in 
exceptional circumstances) be able to resolve a 
defendant's liability. See, e.g., id. at 272 ("[T]he 
[district] court declined to certify a liability-only 
class."); id. at 273 ("The trial court here did not 
abuse its discretion by declining to certify a 
liability-only issue class when it found liability 
inseverable from other issues that would be left for 
follow-up proceedings."); id. ("Nor did the court err 
in finding no marked division between damages 
and liability."); id. at 274 ("Plaintiffs have neither 
defined the scope of the liability-only trial nor 
proposed what common proof would be 
presented."); id. ("A trial on whether the [issues 
proposed] is unlikely to substantially aid resolution 
of the substantial issues on liability and 
causation.").

Reading "issues" in Rule 23(c)(4) to exclude claim 
elements is supported by later cases from our 

3 The Gates factors grew out of our opinion in Hohider v. United 
Parcel Serv., Inc., 574 F.3d 169 (3d Cir. 2009). In Hohider, we 
provided relevant considerations on when a district court may wish 
"to carve at the joints to form issue classes." Gates, 655 F.3d at 273. 
As source for the factors, the Hohider court cited the American Law 
Institute's "Proposed Final Draft of the Principles of the Law of 
Aggregate Litigation." Hohider, 574 F.3d at 200-02. By the time 
Gates issued, the ALI had finalized the Principles, and we 
incorporated many of them as the factors district courts should 
consider in assessing whether to certify an issue class. Gates, 655 
F.3d at 273.

Court. In Gonzalez v. Corning, 885 F.3d 186 (3d 
Cir. 2018), for example, the only published [**21]  
opinion from this Court to apply Gates, we 
reiterated that issue-class certification "might be 
appropriate" if "liability is capable of classwide 
treatment but damages are not[.]" Id. at 202-03 
(emphasis added). Said another way, issue-class 
certification is not appropriate if class-wide 
resolution of the "issues" does not resolve liability. 
See id. (noting that declining issue-class 
certification was appropriate because plaintiffs 
offered "no theories of liability for which classwide 
treatment is apt") (emphasis added).

But at various other points, Gates suggests that 
claim elements may be appropriate for issue-class 
treatment in certain circumstances. For example, 
the Gates Court "agreed" with the district court's 
finding that an issue class was not feasible and 
would not advance the resolution of class members' 
claims because "both the fact of damages and the 
amount of damages would remain following the 
class-wide determination of any common issues, 
and further that causation and extent of 
contamination would need to be determined at 
follow-up proceedings." Gates, 655 F.3d at 272 
(quoting district court). In other words, for the 
district court, the fact that claim elements (like 
causation) would remain after resolution [**22]  of 
the class issues was a reason for the 
inappropriateness of certifying an issue class. But 
neither the district court nor the court of appeals 
concluded that claim elements remaining after 
resolution of class issues barred issue-class 
certification.

Viewing Gates to permit the certification of issues 
that do not resolve liability comports with our pre-
Gates caselaw. In Chiang v. Veneman, 385 F.3d 
256, 46 V.I. 679 (3d Cir. 2004), we noted "that 
courts commonly use Rule 23(c)(4) to certify some 
elements of liability for class determination, while 
leaving other elements to individual adjudication—
or, perhaps more realistically, settlement." Id. at 
267 (emphasis added). So  [*270]  there, we 
affirmed the district court's certification of an issue 
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class limited to determining the defendant's course 
of conduct (whether a federal agency placed 
"thousands of Virgin Islanders, almost all of whom 
were Black, Hispanic, or female," on a "phony, 
illegal waiting list" when those individuals sought 
to apply to a "loan program[] intended to help low 
income rural families obtain homes and make 
repairs to existing homes," id. at 259-60, 263), but 
left for subsequent individual adjudication the issue 
of whether those individuals were eligible for the 
loans in the first place. Id. at 267.

Other courts of appeals have [**23]  permitted the 
certification of non-liability issue classes in 
analogous circumstances. The Seventh Circuit, for 
example, has affirmed the certification of an issue 
class where the issues, once resolved, stopped short 
of establishing a defendant's liability to any 
claimant. See, e.g., McReynolds v. Merrill Lynch, 
Pierce, Fenner & Smith, Inc., 672 F.3d 482, 491 
(7th Cir. 2012) (in employment case, endorsing the 
use of a Rule 23(c)(4) issue class to determine the 
disparate impact of a challenged corporate policy, 
with "separate trials . . . to determine which class 
members were actually adversely affected . . . and 
if so what loss each class member sustained"); cf. 
Pella Corp. v. Saltzman, 606 F.3d 391, 393-94 (7th 
Cir. 2010) (in consumer fraud case, upholding 
certification of Rule 23(b)(3) class when common 
issues left components of causation for 
individualized determination).

Moreover, the text of Rule 23(c)(4) supports the 
reading that the "issues" a district court may certify 
for class treatment need not be limited to those that 
decide a party's liability. The Rule permits an 
action to be brought or maintained as a class action 
"with respect to particular issues," not just those 
that decide liability. We therefore hold that district 
courts may certify "particular issues" for class 
treatment even if those issues, once resolved, do not 
resolve a defendant's liability, provided [**24]  that 
such certification substantially facilitates the 
resolution of the civil dispute, preserves the parties' 
procedural and substantive rights and 
responsibilities, and respects the constitutional and 

statutory rights of all class member and defendants.

* * * *

In sum, district courts tasked with resolving 
motions to certify issue classes must make three 
determinations. First, does the proposed issue class 
satisfy Rule 23(a)'s requirements? Second, does the 
proposed issue class fit within one of Rule 23(b)'s 
categories? Third, if the proposed issue class does 
both those things, is it "appropriate" to certify these 
issues as a class? Fed. R. Civ. P. 23(c)(4). The first 
two steps will be informed by general class-action 
doctrine. The third step will be informed by Gates. 
See Hohider v. United Parcel Serv., Inc., 574 F.3d 
169, 201 (3d Cir. 2009). In other words, Rule 23(a) 
and Rule 23(b) decide if the proposed issues can be 
brought or maintained as class action, while the 
Gates factors determine whether they should.

III. DISCUSSION

Guided by Rule 23(c)(4) and Gates, in this case, we 
must determine whether the District Court 
appropriately certified for class treatment whether 
the Commission owed a relevant legal duty to the 
Plaintiffs that it subsequently breached, but left for 
individual proceedings whether Plaintiffs were 
injured; [**25]  whether the Commission's breach 
of the relevant duty actually and proximately 
caused those injuries; whether those injuries are 
due a particular amount of damages; and whether 
the Commission's affirmative defenses (including, 
presumably, that each Plaintiff consented to 
medical  [*271]  treatment by Igberase) can refute 
Plaintiffs' claim.

We review the District Court's decision to certify 
the duty and breach issues of Plaintiffs' negligent 
infliction of emotion distress claim for abuse of 
discretion. Gates, 655 F.3d at 262. A district court 
abuses its discretion if its "decision rests upon a 
clearly erroneous finding of fact, an errant 
conclusion of law or an improper application of law 
to fact." Id. (quoting In re Hydrogen Peroxide, 552 
F.3d 305, 320 (3d Cir. 2009)). Whether the district 

15 F.4th 259, *270; 2021 U.S. App. LEXIS 28960, **22

10 Cases Every Attorney Should
Know

Page 515 of 619



court employed the correct legal standard is 
reviewed de novo. In re Hydrogen Peroxide, 471 
F.3d at 312 (citing In re Initial Pub. Offering Sec. 
Litig., 471 F.3d 24, 32 (2d Cir. 2006)). Conducting 
that review, we conclude that the District Court 
abused its discretion.

A. The District Court erred in certifying this 
issue class

Two reasons, each independently sufficient, 
support the conclusion that the District Court 
misapplied Gates when it certified for class 
treatment the duty and breach elements of 
Plaintiffs' negligent infliction of emotional distress 
claim.

First, the District Court did not determine [**26]  
whether the duty and breach elements of Plaintiffs' 
claim satisfied Rule 23(b)(3). The Court correctly 
observed that Gates does not require Plaintiffs 
seeking issue-class certification to prove that their 
cause of action as a whole satisfies Rule 23(b)(3). 
J.A. 42-43 ("[The Commission]'s argument that the 
Court should require Plaintiffs to satisfy Rule 
23(b)(3)'s predominance requirement before 
turning to these factors parrots one of the camps 
that the Third Circuit acknowledged but refused to 
join in Gates. Because the Third Circuit rejected 
that view, this Court must do the same."); see also 
J.A. 56 ("Having determined that Plaintiffs can 
satisfy the Rule 23(a) factors, the Court turns to the 
question of whether to certify an issues class under 
Rule 23(c)(4)."). But while Gates does not require 
Plaintiffs seeking issue-class certification to prove 
that their cause of action as a whole satisfies a 
subsection of Rule 23(b), for reasons we have 
explained, Rule 23(c)(4) does require that the 
Plaintiffs demonstrate that the issues they seek to 
certify satisfy one of Rule 23(b)'s subsections. On 
remand, the Plaintiffs may be able to make such a 
showing, but we will leave that inquiry to the 
District Court to consider in the first instance.4

4 The Commission also insists that the District Court erred in finding 

 [*272]  Second, separate and apart from the 
District [**27]  Court's failure to determine 
whether the duty and breach elements of Plaintiffs' 
claim satisfied any subsection of Rule 23(b), the 
Court also failed to rigorously consider several 
Gates factors. For example, the Court does not 
explicitly discuss whether the effect certification of 
the issue class will have on the effectiveness and 
fairness of resolution of remaining issues. Many 
other actors played a role in Igberase's fraud, 
including the residency programs that admitted and 
trained him, the state medical boards that licensed 
him, the hospitals that gave him privileges, the 
specialty board that certified him, and the law 
enforcement officers (state and federal) who 
investigated him. If an issueclass jury finds that the 
Commission owed Plaintiffs a legal duty that it 
subsequently breached, the Commission may face 
undue pressure to settle, even if their breach did not 
cause Plaintiffs' harm.

Relatedly, the District Court did not rigorously 
consider what efficiencies would be gained by 
resolution of the certified issues. To be sure, the 
District Court briefly discussed the efficiencies of a 
single trial and broached other options with the 
parties. J.A. 60-61. But more was needed. To prove 

that Plaintiffs' satisfied Rule 23(a)'s typicality and adequacy 
requirements. Appellant Br. 18-19. It argues the Plaintiffs are 
atypical and inadequate class representatives because they propose to 
inflict emotional distress on absent class members currently ignorant 
of the underlying allegations, and that Plaintiffs' decision to seek 
relief only for their emotional distress makes them inadequate 
representatives of absent class members who have suffered physical 
injuries. Neither argument is persuasive. For one, we find no support 
for the proposition that absent class members ignorant of their 
potential legal injury might cause named plaintiffs (who are aware of 
their injury) to be inadequate or atypical class representatives. For 
another, if the District Court determines that some cognizable subset 
of absent class members may also have live legal claims for physical 
injuries, then it has ample tools at its disposal to manage those 
divergences, including by creating subclasses pursuant to Rule 
23(c)(5) or the notice requirements of Rule 23(c)(4).We have "set a 
low threshold for typicality." In re Nat'l Football League Players 
Concussion Injury Litig., 821 F.3d 410, 428 (3d Cir. 2016) (internal 
quotations omitted). And "[e]ven relatively pronounced factual 
differences will generally not preclude a finding of typicality where 
there is a strong similarity of legal theories or where the claim arises 
from the same practice or course of conduct." Id.
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their [**28]  claim that the Commission negligently 
inflicted emotional distress, Plaintiffs will need to 
show (as with all causes of action arising under 
state tort law) duty, breach, cause, and harm. But 
the District Court certified an issue class with 
respect to the duty and breach elements only. So 
even if the District Court finds that the Commission 
owed a relevant legal duty to the Plaintiffs that it 
subsequently breached, each Plaintiff, in individual 
proceedings, will have to prove that they were 
injured; that the Commission's breach of the 
relevant duty actually and proximately caused those 
injuries; that those injuries are due a particular 
amount of damages; and that the Commission's 
affirmative defenses (including, presumably, each 
Plaintiff's consent to medical treatment by 
Igberase) are not decisive.

The District Court may also wish to consider 
whether the duty and breach elements of Plaintiffs' 
negligent infliction of emotional distress claim are 
suitable for issue-class treatment. Under 
Pennsylvania law, for example, to determine 
whether the Commission owed the Plaintiffs a 
relevant legal duty, the class jury will have to 
weigh several factors, including the "foreseeability 
of the [**29]  harm incurred." Althaus ex rel. 
Althaus v. Cohen, 562 Pa. 547, 756 A.2d 1166, 
1169 (Pa. 2000) (citations omitted). And once 
beyond the class trial, to determine and measure 
emotional damages, each individual jury will have 
to assess the degree of the Commission's 
negligence as to each Plaintiff. See Spence v. Bd. of 
Educ. of the Christina Sch. Dist., 806 F.2d 1198, 
1202 (3d Cir. 1986) (finding no abuse of discretion 
where the District Court joined for trial the issues 
of liability and damages for emotional distress, 
explaining that "emotional distress damages must 
be evaluated in light of all the circumstances 
surrounding the alleged misconduct"). So the issue-
class jury, like each individual jury, may need to 
consider evidence regarding the harm the 
Commission allegedly caused. And each individual 
jury, like the issue-class jury, may need to consider 
evidence regarding the Commission's overall 
conduct, which likely will include the nature of the 

legal duty it owed Plaintiffs (if any) and the extent 
to which it breached that duty. Gates disfavors this. 
See 655 F.3d at 273 (holding that "the risk 
subsequent triers of fact will need to reexamine 
evidence and findings from resolution of the 
common issue(s)" counsels against certification of 
those common issues).

Of course, the District Court may very well be 
correct that "there are efficiencies to be gained 
by [**30]  certifying a class on these  [*273]  issues 
because it will allow for a single trial with a single, 
preclusive determination about [the Commission]'s 
conduct, rather than the presentation of the same 
evidence about [the Commission] again, and again, 
and again to separate juries." J.A. 60. Duty is an 
issue of law. Therefore, it must be decided 
separately from breach, causation, and damages. 
See Sharpe v. St. Luke's Hosp., 573 Pa. 90, 821 
A.2d 1215, 1219 (Pa. 2003). It is true that deciding 
if the Commission had a duty to investigate 
requires balancing several factors. Id. But none of 
that requires individual evidence, for each patient 
shared the same distanced relationship of trust with 
the Commission. Likewise, breach would require 
only common evidence: How much investigating 
did the Commission do? Did it know or should it 
have known that Igberase was a fraud? Did it take 
enough steps to investigate him based on warnings 
received from various parties, including the New 
Jersey residency program? Should it have followed 
up in later years once Igberase was admitted to 
another residency program? No absent class 
member would have anything special to add in her 
individual trial. There will be plenty left for 
individual proceedings, but these major issues 
could be resolved [**31]  on a class-wide basis.5

5 These two reasons are sufficient to support our decision to vacate 
the District Court's certification for class treatment the duty and 
breach elements of Plaintiffs' negligent infliction of emotional 
distress claim. But there may yet be other problems with the issue 
class, including the possibility that Plaintiffs' legal claim implicates 
multiple states' laws. Under Gates, a district court, tasked with 
resolving a motion to certify an issue class, must assess the 
"substantive law underlying the claim(s), including any choice-of-
law questions [that law] may present." 655 F.3d at 273. Here, the 
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B. The Commission's remaining arguments for 
reversal are unavailing or inapposite

The Commission and its amicus offer two 
additional bases on which to reverse the District 
Court. The Commission first argues that "the plain 
text of Rule 23 and the cases interpreting it" 
demand that "the party seeking to certify a class 
must satisfy one of the prongs of Rule 23(b)" and, 
"[b]ecause the district court failed to find that 
Named Plaintiffs satisfied Rule 23(b)(3) or any 
other prong of Rule 23(b), the class certification 
must be reversed." Appellant's Br. 39; see also 
Brief for U.S. Chamber of Commerce as Amici 
Curiae Supporting Appellant 5-16.

That is not accurate. A majority of the courts of 
appeals have concluded that in appropriate cases 
Rule 23(c)(4) can be used even though full Rule 
23(b)(3) certification is not possible due to the 
predominance infirmities. That view, the so-called 
"broad view," has been adopted or supported by the 
Second, Fourth, Sixth, Seventh, and Ninth 
Circuits.6 Under the broad [*274]  view, courts 

District Court concluded that the various state laws that may be 
implicated do not meaningfully differ and that Pennsylvania law 
would govern anyway. Russell v. Educational Comm'n for Foreign 
Med. Graduates, 2020 U.S. Dist. LEXIS 49393, 2020 WL 1330699, 
at *4-5 (E.D. Pa. Mar. 23, 2020). That seems like a close question. It 
may well be true that Pennsylvania has the greatest interest in this 
case (the Commission's alleged tortious conduct occurred here, after 
all), but various other states have a substantial interest in the 
resolution of the claims, too. But because the conflict-of-law 
question was briefed before the District Court in the context of a 
motion for class certification, we will leave it to the District Court to 
determine which state's law applies to each Plaintiff's claim, if the 
question of which state's law applies becomes relevant in future 
proceedings.

6 For discussions of the broad view from these courts of appeals, see, 
In re Nassau Cty. Strip Search Cases, 461 F.3d 219, 227 (2d Cir. 
2006) (permitting issue certification "regardless of whether the claim 
as a whole satisfies Rule 23(b)(3)'s predominance requirement''); 
Gunnells v. Healthplan Servs., Inc., 348 F.3d 417, 439-45 (4th Cir. 
2003) (holding that courts may employ Rule 23(c)(4) to certify a 
class as to one claim even though all of the plaintiffs' claims, taken 
together, do not satisfy the predominance requirement); Martin v. 
Behr Dayton Thermal Prods., 896 F.3d 405 (6th Cir. 2018) (noting 
that "Rule 23(c)(4) contemplates using issue certification . . . where 

apply the Rule 23(b)(3) predominance and 
superiority prongs after common issues have been 
identified for class treatment under Rule 23(c)(4). 
The broad view permits utilizing Rule 23(c)(4) 
even where predominance has not been (or cannot 
be) satisfied for [**32]  the cause of action as a 
whole.

The Fifth Circuit, however, in a footnote adopted 
what is known as "the narrow view," which 
prohibits issue-class certification if Rule 23(b)(3) 
predominance has not been satisfied for the cause 
of action as a whole. Castano v. Am. Tobacco Co., 
84 F.3d 734, 745 n.21 (5th Cir. 1996) ("A district 
court cannot manufacture predominance through 
the nimble use of subdivision (c)(4). The proper 
interpretation of the interaction between 
subdivisions (b)(3) and (c)(4) is that a cause of 
action, as a whole, must satisfy the predominance 
requirement of (b)(3) and that (c)(4) is a 
housekeeping rule that allows courts to sever the 
common issues for a class trial."). But Castano's 
approach has not been adopted by any other circuit, 
and subsequent caselaw from the Fifth Circuit 
suggests that any potency the narrow view once 
held has dwindled. See Steering Comm. v. Exxon 
Mobil Corp., 461 F.3d 598, 603 (5th Cir. 2006) 
(noting that bifurcation might serve "as a remedy 

common questions predominate within certain issues and where class 
treatment of those issues is the superior method of resolution"); 
McReynolds v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 672 
F.3d 482, 491 (7th Cir. 2012) ("Rule 23(c)(4) provides that 'when 
appropriate, an action may be brought or maintained as a class action 
with respect to particular issues.' The practices challenged in this 
case present a pair of issues that can most efficiently be determined 
on a class-wide basis, consistent with the rule just quoted."), 
abrogated on other grounds by Phillips v. Sheriff of Cook Cty., 828 
F.3d 541, 559 (7th Cir.), reh'g and suggestion for reh'g en banc 
denied, (7th Cir. Aug. 3, 2016); Pella Corp. v. Saltzman, 606 F.3d 
391, 394 (7th Cir. 2010) ("A district court has the discretion to split a 
case by certifying a class for some issues, but not others, or by 
certifying a class for liability alone where damages or causation may 
require individualized assessments."); Valentino v. Carter-Wallace, 
Inc., 97 F.3d 1227, 1234 (9th Cir. 1996) ("Even if the common 
questions do not predominate over the individual questions so that 
class certification of the entire action is warranted, Rule 23 
authorizes the district court in appropriate cases to isolate the 
common issues under Rule 23(c)(4)[] and proceed with class 
treatment of these particular issues.").
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for the obstacles preventing a finding of 
predominance" but that the plaintiffs had not made 
such a proposal to the district court).7

The Commission's attempts to avoid the majority 
view by arguing not so much that full-class Rule 
23(b)(3) certification must precede Rule 23(c)(4) 
certification, but that the District [**33]  Court here 
failed to consider Rule 23(b)(3) at all. But 
"certifying a Rule 23(c)(4) class is analytically 
independent  [*275]  from the predominance 
inquiry under Rule 23(b)(3)," though predominance 
concerns may be relevant to both. See Gonzalez v. 
Corning, 885 F.3d 186, 202 (3d Cir. 2018) ("While 
Plaintiffs are correct to point out that the 
appropriateness of certifying a Rule 23(c)(4) class 
is analytically independent from the predominance 
inquiry under Rule 23(b)(3), a case may present 
concerns relevant to both.").

Amicus Chamber of Commerce offers yet another 
reason to reverse the District Court: that the District 
Court's Rule 23(c)(4) ruling, if adopted, "will 
permit a flood of abusive class actions, with 
troubling and far-reaching consequences for 
businesses, shareholders, employees, customers, 
and the judicial system." Brief for U.S. Chamber of 
Commerce as Amici Curiae Supporting Appellant 
16-18. The Chamber's concerns seem overblown. 
Even capacious rules for issue-class certification 
(which we do not purport to advance in this 
holding) likely will not encourage "a flood of 
abusive class actions" because few lawyers will 
have an incentive to file them. Any lucrative 

7 Further, the Advisory Committee on Civil Rules appears to agree 
that issues can be certified for class treatment even if predominance 
cannot be satisfied for the action as a whole. At their April 2015 
meeting, the Committee noted that "[a] major reason for considering 
possible rule amendments to deal with issue classes is that there has 
seemed to be a split in the circuits about whether they can only be 
allowed if (b)(3) predominance is established." See Rule 23 
Subcommittee Report, in Advisory Committee on Civil Rules 243-
99 (Apr. 9-10, 2015). But the Committee went on to note that "recent 
reports suggest that all the circuits are coming into relative 
agreement that in appropriate cases Rule 23(c)(4) can be used even 
though full Rule 23(b)(3) certification is not possible due to the 
predominance requirement." Id. at 280 (emphasis added).

potential payday for class action lawyers arises 
from securing a damages award, not from obtaining 
an order on a particular issue. That order, 
which [**34]  can be thought of as a type of 
declaratory judgment, may eventually transform 
into a judgment awarding damages, but even then it 
is not clear that the future individualized 
proceedings would be controlled by the lawyers 
that won the issue-class order. In any case, even if a 
lawyer could obtain a quasi-declaratory ruling on a 
subset of common issues, the transformation of the 
case from a proposed class action to a set of 
individualized proceedings would spoil any 
settlement leverage that the lawyer had. Of course, 
the lawyer representing the class would prefer a 
favorable issue-class order to no order at all, but the 
defendant, once facing just individualized 
proceedings, could return to the very tactics that 
may have given it an advantage in the first place. 
From the defense perspective, such tactics could 
have the added benefit of deterring other class-
action lawyers from attempting similar bifurcated 
class actions in the future.

* * * *

Because the District Court failed to determine 
whether the proposed issues satisfied a subsection 
of Rule 23(b), and because it failed to rigorously 
analyze several Gates factors, we will vacate the 
District Court's issue-class certification and remand 
for further [**35]  proceedings consistent with this 
opinion.

IV. CONCLUSION

For these reasons, we vacate the District Court's 
Order certifying for aggregate treatment the duty 
and breach elements of Plaintiffs' negligent 
infliction of emotional distress claim, and remand 
for further proceedings consistent with this opinion.
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Disposition: VACATED AND REMANDED.

Summary:

SUMMARY**

Class Certification

The panel vacated the district court's order 

** This summary constitutes no part of the opinion of the court. It has 
been prepared by court staff for the convenience of the reader.

certifying two nationwide classes in an action under 
the Telephone Consumer Protection Act, and 
remanded.

Kenneth Moser, a resident of California, sued 
Benefytt Technologies, Inc., formerly known as 
Health Insurance Innovations, Inc. ("HII"), alleging 
that HII was responsible for unwanted sales calls 
that violated the TCPA. HII was incorporated in 
Delaware and represented that its principal place of 
business was Florida. There was no dispute that the 
district court had specific personal jurisdiction over 
Moser's own claims against HII. Moser asked the 
district court to certify two nationwide classes, and 
HII argued that the district court could not do so 
because it lacked personal jurisdiction over the 
claims of non-California plaintiffs under Bristol-
Myers Squibb Co. v. Superior Court of Cal., 137 S. 
Ct. 1773, 198 L. Ed. 2d 395 (2017) (Due Process 
Clause prohibited California state court from 
exercising specific personal jurisdiction over non-
resident plaintiffs' claims in a mass action against a 
non-resident company). The district court 
concluded [**2]  that HII had waived its personal 
jurisdiction defense by not raising it at the motion 
to dismiss stage, and the district court certified the 
classes. The court of appeals granted HII leave to 
appeal the class certification order under Fed. R. 
Civ. P. 23(f).

Explaining that its conclusion was consistent with 
that of the Fifth and Seventh Circuits, and citing BP 
P.L.C. v. Mayor & City Council of Baltimore, 141 
S. Ct. 1532, 209 L. Ed. 2d 631 (2021), the panel 
held that it had jurisdiction under Rule 23(f) to 
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review the personal jurisdiction and waiver issues 
that formed part of the district court's class 
certification decision.

Agreeing with the Fifth and D.C. Circuits, the panel 
held that the district court erred in concluding that 
HII waived its personal jurisdiction objection to 
class certification by failing to assert the defense at 
the Rule 12 motion to dismiss stage. The panel held 
that, at the motion to dismiss stage, lack of personal 
jurisdiction over unnamed, non-resident putative 
class members was not an "available" Rule 12(b) 
defense. The panel therefore vacated the class 
certification order, leaving it to the district court on 
remand to address the merits of HII's Bristol-Myers 
objection to class certification.

Dissenting, District Judge Cardone wrote that the 
majority acted contrary to law in holding that Rule 
23(f) conferred [**3]  appellate jurisdiction over an 
exercise of personal jurisdiction.
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Circuit Judges, and Kathleen Cardone,* District 
Judge. Opinion by Judge Bress; Dissent by Judge 
Cardone.

Opinion by: Daniel A. Bress

Opinion

 [*874]  BRESS, Circuit Judge:

We principally consider whether a defendant 
waived any objection under Bristol-Myers Squibb 
Co. v. Superior Court of California, 137 S. Ct. 
1773, 198 L. Ed. 2d 395 (2017), to the 
district [**4]  court's certification of nationwide 
classes because the defendant did not file a motion 
to dismiss the claims of non-resident putative class 
members for lack of personal jurisdiction.

I

Kenneth Moser filed this putative nationwide class 
action in federal court in California against 
Benefytt Technologies, Inc., formerly known as 
Health Insurance Innovations, Inc. ("HII"), alleging 
that HII was responsible for unwanted sales calls 
that violated the Telephone Consumer Protection 
Act of 1991. See 47 U.S.C. § 227(b)(1)(A)-(B). 
Moser is a resident of California. HII is 
incorporated in Delaware and represents that its 
principal place of business is Florida. Moser sued 
other defendants too (including appellant National 
Congress of Employers, Inc.), but they are not 
relevant here.

The district court denied HII's motion to dismiss 
and ruled that HII's motion to strike certain class 
allegations was premature. HII did not move to 
dismiss Moser's claims for lack of personal 
jurisdiction. There is no dispute that the district 
court had specific personal jurisdiction over 
Moser's own claims against HII, which "arise out of 
or relate to" HII's contacts with California. See, 

* The Honorable Kathleen Cardone, United States District Judge for 
the Western District of Texas, sitting by designation.
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e.g., Ford Motor Co. v. Mont. Eighth Jud. Dist. Ct., 
141 S. Ct. 1017, 1026, 209 L. Ed. 2d 225 (2021) 
(citation omitted).

Subsequently, Moser asked the [**5]  district court 
to certify two nationwide classes under Federal 
Rule of Civil Procedure 23. In response, HII argued 
(among other things) that the district court could 
not certify classes of that scope because the district 
court lacked personal jurisdiction over the claims of 
non-California plaintiffs under Bristol-Myers, 137 
S. Ct. 1773.

In Bristol-Myers, the Supreme Court held that the 
Fourteenth Amendment's Due Process Clause 
prohibited a California state court from exercising 
specific personal jurisdiction over nonresident 
plaintiffs' claims in a mass action against a non-
resident company. Id. at 1781. That some plaintiffs 
were injured in California, the Supreme Court held, 
"does not allow the State to assert specific 
jurisdiction over the nonresidents' claims," "even 
when third parties (here, the plaintiffs who reside in 
California) can bring claims similar to those 
brought by the nonresidents." Id. Bristol-Myers did 
not address whether its  [*875]  approach would 
apply to a class action in federal court. See id. at 
1789 n.4 (Sotomayor, J., dissenting). But in 
opposing class certification, HII argued that it did.

The district court did not address HII's Bristol-
Myers argument on the merits. Instead, it concluded 
that under Federal Rule of Civil Procedure 
12(h)(1), HII had waived its personal jurisdiction 
defense by not raising it at the motion to dismiss 
stage, [**6]  given that the Supreme Court had 
decided Bristol-Myers approximately one month 
before HII filed its Rule 12 motion. After finding 
that Rule 23's requirements were otherwise met, the 
district court certified two nationwide classes. We 
then granted HII leave to appeal the class 
certification order. See 28 U.S.C. § 1292(e); Fed. R. 
Civ. P. 23(f).

II

A

Although the parties' sophisticated class action 
counsel all agree we have jurisdiction over the 
Bristol-Myers-related issues, we have an 
independent obligation to confirm this. Snodgrass 
v. Provident Life & Acc. Ins. Co., 147 F.3d 1163, 
1165 (9th Cir. 1998). We conclude we have 
jurisdiction under Rule 23(f) to review the personal 
jurisdiction and waiver issues that form part of the 
district court's class certification decision.

Rule 23(f) provides that "[a] court of appeals may 
permit an appeal from an order granting or denying 
class-action certification under this rule." In this 
case, HII maintained that nationwide classes could 
not be certified because the district court lacked 
personal jurisdiction over the claims of non-
California class members. The personal jurisdiction 
and waiver questions thus go directly to the scope 
of the classes that the district court certified. And 
they were part of the district court's class 
certification order, which we granted HII leave to 
appeal. See 16 Charles [**7]  A. Wright, Arthur R. 
Miller & Edward H. Cooper, Federal Practice and 
Procedure § 3931.1 (3d ed. Apr. 2021 Update) 
(explaining that "[a]nything that properly enters the 
determination whether to certify a class is bound up 
with the order," which a court of appeals may then 
review under Rule 23(f)).

We can break this down further and the result is the 
same. If the district court lacked personal 
jurisdiction over non-California plaintiffs, that 
presents obvious reasons why, under the Rule 23 
requirements, certification of a nationwide class 
would be improper. For example, if the district 
court could not even entertain claims from non-
California class members and grant them relief, for 
a nationwide class common questions would not 
"predominate over any questions affecting only 
individual members," and Moser's claims would 
not be "typical of the claims or defenses of the 
class." Fed. R. Civ. P. 23(a)(3), (b)(3). The personal 
jurisdiction and waiver questions are thus not 
ancillary to class certification, but central to the 
nationwide classes that the district court certified 
and, again, part of the very class certification 
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decision we permitted HII to appeal.

Our conclusion as to the scope of our review is 
consistent with that of the Fifth [**8]  and Seventh 
Circuits, which both reviewed personal jurisdiction 
questions under Bristol-Myers as part of Rule 23(f) 
appeals. See Cruson v. Jackson Nat'l Life Ins. Co., 
954 F.3d 240, 248-49 & n.7 (5th Cir. 2020) 
(reviewing as part of a Rule 23(f) appeal an 
analogous waiver ruling and noting that the court 
could have also reviewed whether Bristol-Myers 
applied to class actions in federal court); Mussat v. 
IQVIA, Inc., 953 F.3d 441, 443-44 (7th Cir. 2020) 
(reviewing under Rule 23(f) a district court order 
 [*876]  striking nationwide class allegations under 
Bristol-Myers).

The Supreme Court's recent decision in BP P.L.C. 
v. Mayor & City Council of Baltimore, 141 S. Ct. 
1532, 209 L. Ed. 2d 631 (2021), also supports our 
ability to review the personal jurisdiction issues 
that are part and parcel of the district court's class 
certification order. In BP, the Supreme Court 
considered the scope of appealable issues under 28 
U.S.C. § 1447(d), which provides that "an order 
remanding a case to the State court from which it 
was removed pursuant to section 1442 or 1443 of 
this title shall be reviewable by appeal." BP held 
that this provision gave the court of appeals 
jurisdiction to review all the defendant's grounds 
for removal and not just those made under sections 
1442 or 1443. 141 S. Ct. at 1537-40.

BP explained that, like interlocutory appeals under 
28 U.S.C. § 1292(b), "'[b]ecause it is the . . . order 
that is appealable,' a court of appeals 'may address 
any issue fairly included within' it." Id. at 1540 
(quoting Yamaha Motor Corp., U.S.A. v. Calhoun, 
516 U.S. 199, 205, 116 S. Ct. 619, 133 L. Ed. 2d 
578 (1996) (alterations omitted)). That reasoning 
tracks [**9]  our conclusion that when reviewing 
the class certification "order" under Rule 23(f), we 
have jurisdiction to review the district court's 
resolution of the Bristol-Myers issue, which formed 
part of the class certification decision and affected 
whether nationwide classes could be certified.

The dissent's contrary analysis turns on an apparent 
misunderstanding of how the personal jurisdiction 
issues bear on, and form part of, the district court's 
class certification decision. The dissent notes that 
"denials of motions to dismiss for lack of personal 
jurisdiction are not ordinarily reviewable on 
interlocutory appeal," and then proceeds to assert 
that we lack jurisdiction to address "the resolution" 
of HII's supposedly "separate Rule 12 motion," 
which the dissent alternatively describes as "the 
district court's personal jurisdiction order under 
Rule 12(b)(2)."

The problem with the dissent's analysis is that there 
was no Rule 12 motion to dismiss non-resident 
class members for lack of personal jurisdiction, nor 
did the district court resolve such a motion. HII's 
argument is that under Bristol-Myers, the district 
court could not certify nationwide classes 
consistent with Rule 23. The dissent says Rule 
23(f) "appeals are limited to those issues [**10]  
that bear on the soundness of the class certification 
decision." (quotations omitted). That test is clearly 
met here.

Cases such as Poulos v. Caesars World, Inc., 379 
F.3d 654 (9th Cir. 2004), are thus entirely 
inapposite. In Poulos, the district court denied class 
certification and we granted the plaintiffs 
permission to appeal that order under Rule 23(f). 
Id. at 659. The defendants then claimed that under 
the doctrine of "pendent appellate jurisdiction," we 
could also review as part of the Rule 23(f) appeal 
an earlier district court order—issued years before 
the class certification decision—denying certain 
defendants' motion to dismiss for lack of personal 
jurisdiction. Id. at 658-59, 671-72. We held that we 
could not review the denial of the motion to dismiss 
because it was not "inextricably intertwined" with 
the later class certification decision. Id. at 672. (The 
Tenth Circuit's decision in CGC Holding Co. v. 
Broad & Cassel, 773 F.3d 1076, 1098-99 (10th Cir. 
2014), also involved the issue of pendent appellate 
jurisdiction in analogous circumstances.)

Quite plainly, the doctrine of "pendent appellate 
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jurisdiction" does not come into play here because 
we are not being asked to review anything 
"pendent" to the class certification decision, but 
simply the class certification decision itself. The 
dissent claims that "the district court's denial of 
 [*877]  the motion to dismiss did [**11]  not 
functionally grant class certification." But again, 
we are not reviewing the denial of a motion to 
dismiss or a "functional" grant of class certification. 
Over HII's Bristol-Myers objection, the district 
court did certify two nationwide classes, which we 
then permitted HII leave to appeal.

We thus decline the dissent's invitation to create an 
unprecedented limitation on our jurisdiction under 
Rule 23(f), which would also create a split with 
both the Fifth Circuit (Cruson) and the Seventh 
Circuit (Mussat). 1 We therefore proceed to the 
district court's determination that defendants 
waived any Bristol-Myers-based objection to class 
certification.

B

We hold that the district court erred in concluding 
that HII waived its personal jurisdiction objection 
to class certification by failing to assert the defense 
at the Rule 12 stage. Federal Rule of Civil 
Procedure 12(b)(2) allows a defendant to move to 
dismiss for lack of personal jurisdiction. As 
relevant here, under Rule 12(h)(1)(A) a party 
"waives any defense" under Rule 12(b)(2) by 
"omitting it from a motion in the circumstances 
described in Rule 12(g)(2)." Rule 12(g)(2), in turn, 
provides that "a party that makes a motion under 
this rule must not make another motion under this 
rule raising a defense or objection that was 
available to [**12]  the party but omitted from its 
earlier motion." (emphasis added).

The question here is whether, at the motion to 

1 Contrary to the dissent's suggestion, the D.C. Circuit in Molock v. 
Whole Foods Market Group, 952 F.3d 293, 445 U.S. App. D.C. 417 
(D.C. Cir. 2020), did not reach a different conclusion on the scope of 
Rule 23(f) appeals. Indeed, Molock was not a Rule 23(f) appeal at 
all. See id. at 295 (noting the court had jurisdiction under 28 U.S.C. 
1292(b)).

dismiss stage, it was an "available" Rule 12(b) 
defense that the district court lacked personal 
jurisdiction over unnamed, non-resident putative 
class members. The answer is no. We have 
explained that "[t]he essence" of Rule 12(g) and 
12(h) is that "a party 'who by motion invites the 
court to pass upon a threshold defense should bring 
forward all the specified defenses [personal 
jurisdiction, improper venue, insufficient process, 
or insufficient service] he then has and thus allow 
the court to do a reasonably complete job.'" Am. 
Ass'n of Naturopathic Physicians v. Hayhurst, 227 
F.3d 1104, 1107 (9th Cir. 2000), as amended on 
denial of reh'g (Nov. 1, 2000) (quoting Fed. R. Civ. 
P. 12 advisory committee's note, 1966 Amendment, 
subdivision (h)). We have also explained that "a 
class action, when filed, includes only the claims of 
the named plaintiff." Gibson v. Chrysler Corp., 261 
F.3d 927, 940 (9th Cir. 2001).

Putting these points together shows that HII did not 
have "available" a Rule 12(b)(2) personal 
jurisdiction defense to the claims of unnamed 
putative class members who were not yet parties to 
the case. To conclude otherwise would be to 
endorse "the novel and surely erroneous argument 
that a nonnamed class member is a party to the 
class-action litigation before the class is 
certified [**13] ." Smith v. Bayer Corp., 564 U.S. 
299, 313, 131 S. Ct. 2368, 180 L. Ed. 2d 341 
(2011) (quoting Devlin v. Scardelletti, 536 U.S. 1, 
16 n.1, 122 S. Ct. 2005, 153 L. Ed. 2d 27 (2002) 
(Scalia, J., dissenting)); see also A. Benjamin 
Spencer, Out of the Quandary: Personal 
Jurisdiction Over Absent Class Member Claims 
Explained, 39 Rev. Litig. 31, 38 (2019) ("No 
Supreme Court case regards absent class members 
as parties joined in the action filed by a putative 
class representative. . . . It necessarily follows that 
when determining whether there is personal 
jurisdiction  [*878]  over the defendant with respect 
to claims asserted by the named plaintiffs in a 
putative class action, the only claims to be assessed 
by the court are those of the class 
representatives."); id. at 49 ("[A] defendant's failure 
to seek the dismissal of the claims of absent 
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members of a putative class in conformity with the 
consolidation and forfeiture principles imposed by 
Rule 12(h) will not constitute a waiver of the 
personal jurisdiction defense for those claims."). 
HII could not have moved to dismiss on personal 
jurisdiction grounds the claims of putative class 
members who were not then before the court, nor 
was HII required to seek dismissal of hypothetical 
future plaintiffs.

The Fifth and D.C. Circuits agree. In Cruson, the 
district court likewise concluded that a defendant 
waived the right to bring a Bristol-Myers-based 
personal [**14]  jurisdiction challenge to the claims 
of unnamed non-resident class members because 
the defendant did not raise this challenge in its 
motion to dismiss. 954 F.3d at 248. The Fifth 
Circuit held that this was error. Id. at 249-51.

As the Fifth Circuit explained, "[a] defense is not 
'available' under Rule 12(g)(2)" if "its legal basis 
did not then exist" or "if the defense would have 
been futile." Id. at 250 (quotations and alterations 
omitted). Because putative class members are not 
before the court at the Rule 12 stage, "at that time, a 
personal jurisdiction objection respecting merely 
putative class members was not 'available.'" Id. As 
a result, "[a]lthough Bristol-Myers provided new 
legal support for [the defendant's] objection, the 
Supreme Court's decision did not make the 
objection 'available.' Certification did." Id. at 251.

The D.C. Circuit reasoned similarly in Molock v. 
Whole Foods Market Group, 952 F.3d 293, 445 
U.S. App. D.C. 417 (D.C. Cir. 2020), which also 
involved a Bristol-Myers-based challenge to 
nonresident class members. In Molock, the district 
court denied a defendant's motion to dismiss non-
resident putative class members under Bristol-
Myers and then certified its order for interlocutory 
appeal. Id. at 295.

The D.C. Circuit did not reach whether Bristol-
Myers applied to class actions, instead concluding 
that the defendant's motion [**15]  to dismiss 
should have been denied as premature. Id. at 296. 
That was because putative class members "are 

always treated as nonparties" and "become parties 
to an action—and thus subject to dismissal—only 
after class certification." Id. at 297-98; see also id. 
at 298 ("It is class certification that brings unnamed 
class members into the action and triggers due 
process limitations on a court's exercise of personal 
jurisdiction over their claims."). "Motions to 
dismiss nonparties for lack of personal 
jurisdiction," the D.C. Circuit held, "are thus 
premature." Id. And if such a motion was 
premature, it was not "available" to HII at the 
motion to dismiss stage.

Moser responds that HII had to raise its personal 
jurisdiction defense because it had "reasonable 
notice" of a Bristol-Myers-based objection when it 
moved to dismiss. Essentially, Moser argues that 
the Federal Rules required HII to raise this defense 
in its motion to dismiss even if the district court 
could not address the objection at that time. But we 
have never held that a defendant must raise such 
premature objections in a Rule 12 motion. Here, 
there were no claims the district court could have 
dismissed on personal jurisdiction grounds when it 
decided HII's motion [**16]  to dismiss because 
Moser was the only plaintiff and there was specific 
personal jurisdiction over his claims against HII. 2

2 While HII could have moved to strike Moser's class allegations 
under Rule 12(f) or Rule 23 based on Moser seeking to represent 
non-California residents, HII did not have to do so (and the district 
court denied HII's motion to strike as premature anyway).

For its part, the dissent maintains that "a personal jurisdiction 
challenge like HII's can only be raised by motion under Rule 12." 
(emphasis in original) (quotations and alterations omitted). That is 
incorrect. As we have explained, and as the dissent seemingly 
agrees, HII could not have moved to dismiss putative class members 
at the outset of this case because they were not then parties. By the 
logic of the dissenting opinion, however, the district court could not 
even consider in the Rule 23 analysis whether it would lack personal 
jurisdiction over (by HII's argument) almost everyone in the putative 
nationwide class. Instead, the district court would be required 
artificially to ignore that issue, certify a nationwide class (if 
otherwise proper), and only then receive from HII the inevitable 
Rule 12 motion to dismiss the claims of nearly every plaintiff in the 
class just certified. "[P]ersonal jurisdiction entails a court's power 
over the parties before it." Molock, 952 F.3d at 298 (quotations 
omitted). Nothing in the Federal Rules somehow requires a district 
court to assert its power over the claims of putative class members in 
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Because it found the issue waived, the district court 
did not address the merits of  [*879]  HII's Bristol-
Myers objection to class certification. Although HII 
asks us to resolve that issue now, like the Fifth 
Circuit in Cruson, we leave that matter for the 
district court on remand. See Cruson, 954 F.3d at 
249 n.7. This case involves allegations that HII was 
responsible for a network of agents that made 
unlawful telephone calls to persons across the 
country. The district court can determine in the first 
instance whether consideration of the Bristol-Myers 
argument will require additional record 
development, including as to HII's and its alleged 
agents' contacts with California. And because the 
permissible scope of the certified class (and record) 
may change, we do not reach HII's other arguments 
on why class certification under Rule 23 was 
otherwise improper.

* * *

We vacate the class certification order and remand 
this case to the district court for proceedings 
consistent with this decision.

VACATED AND REMANDED.

Dissent by: Kathleen Cardone

Dissent

CARDONE, District Judge, dissenting: [**17] 

For the first time, a panel of this Court holds that 
Federal Rule of Civil Procedure 23(f) confers 
appellate jurisdiction over an exercise of personal 
jurisdiction. Because I believe that holding is 
contrary to law, I respectfully dissent.

"[D]enials of motions to dismiss for lack of 
personal jurisdiction are not ordinarily reviewable 

the face of a class action defendant's personal jurisdiction objection 
to class certification. And nothing in the Federal Rules prevents that 
objection to a plaintiff's request for class certification from being 
interposed at the Rule 23 stage, as part of Rule 23 proceedings, as 
HII sought to do here.

on interlocutory appeal." al-Kidd v. Ashcroft, 580 
F.3d 949, 957 (9th Cir. 2009), rev'd on other 
grounds, 563 U.S. 731, 131 S. Ct. 2074, 179 L. Ed. 
2d 1149 (2011). As this Court has explained, 
"federal courts of appeals are courts of limited 
jurisdiction, and Congress has not seen fit to give 
this court the general power to review district 
courts' exercise of personal jurisdiction before a 
final judgment." Id. at 980.

Rule 23(f) is no exception to that rule. Rather, "the 
only question properly before us [under Rule 23(f) 
is] whether the district court's [resolution] of the . . . 
motion for class certification was an abuse of 
discretion." See Stockwell v. City & Cty. of San 
Francisco, 749 F.3d 1107, 1113 (9th Cir. 2014). 
Thus, "[i]n a Rule 23(f) appeal, an appellate court 
must limit its review to whether the district court 
correctly selected and applied Rule 23's criteria." In 
re  [*880]  Wells Fargo Home Mortg. Overtime 
Pay Litig., 571 F.3d 953, 956-57 (9th Cir. 2009) 
(cleaned up) (quoting Parra v. Bashas', Inc., 536 
F.3d 975, 977 (9th Cir. 2008)). 1

Personal jurisdiction over putative class members is 
not one of those criteria. See Poulos v. Caesars 
World, Inc., 379 F.3d 654, 670 (9th Cir. 2004) 
("Class certification hinges on the well known 

1 See also Alcantar v. Hobart Serv., 800 F.3d 1047, 1053 (9th Cir. 
2015) ("In determining the propriety of a class action, the question is 
not whether the plaintiff or plaintiffs have stated a cause of action or 
will prevail on the merits, but rather whether the requirements of 
Rule 23 are met." (quoting Eisen v. Carlisle & Jacquelin, 417 U.S. 
156, 178, 94 S. Ct. 2140, 40 L. Ed. 2d 732 (1974))); Stockwell, 749 
F.3d at 1113 ("As the exception to the final judgment rule created by 
Rule 23(f) applies only to class certification decisions, merits 
inquiries unrelated to certification exceed our limited Rule 23(f) 
jurisdiction, as well as the needs of Rule 23(a)-(b)."); In re 
Lorazepam & Clorazepate Antitrust Litig., 289 F.3d 98, 106, 351 
U.S. App. D.C. 223 (D.C. Cir. 2002) ("Rule 23(f) interlocutory 
review is limited to . . . . whether the proposed class satisfies the 
prerequisites of Rule 23."); 2 McLaughlin on Class Actions § 7:1 
(17th ed. Oct. 2020 Update) ("The Advisory Committee Note also 
clarifies that '[n]o other type of Rule 23 order is covered by this 
provision,' so that rulings that may affect class proceedings but do 
not actually grant or deny certification ordinarily cannot be reviewed 
as part of a Rule 23(f) appeal unless they touch directly upon the 
suitability of a case for class treatment."); id. § 7:1 n.65 (listing 
cases).
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factors from Rule 23—namely, whether there is 
numerosity, typicality, commonality, 
adequacy [**18]  of representation, predominance, 
and superiority."). Nor does the resolution of that 
separate Rule 12 motion have any bearing on 
whether the district court correctly granted a Rule 
23 motion for class certification. See id. at 672 
("[T]he personal jurisdiction issue and class 
certification decision involve the application of 
different standards," and "are only tangentially 
related."); see also CGC Holding Co., LLC v. 
Broad & Cassel, 773 F.3d 1076, 1098-99 (10th Cir. 
2014) ("Quite clearly, the question [of personal 
jurisdiction] is beyond the scope of a traditional 
Rule 23(f) review . . . ."). In short, the district 
court's personal jurisdiction order under Rule 
12(b)(2) was not "an order granting or denying 
class-action certification under [Rule 23]." See Fed. 
R. Civ. P. 23(f).

Thus, I would hold that we lack jurisdiction to 
review that order.

The majority cites no Ninth Circuit authority to 
support its assertions otherwise. It suggests, for 
example, "that there was no Rule 12 motion to 
dismiss non-resident class members for lack of 
personal jurisdiction, nor did the district court 
resolve such a motion." But a personal jurisdiction 
challenge like HII's can only be raised "by motion 
under [Rule 12]." See Fed. R. Civ. P. 12(h)(1)(B). 
As the district court correctly observed, such 
challenges "are expressly waived unless a 
defendant timely asserts the defense in a motion to 
dismiss [**19]  or in a responsive pleading." 
(citing, inter alia, Fed. R. Civ. P. 12(h)(1)). That is 
why the district court treated HII's personal 
jurisdiction objection as a "threshold matter" under 
Rule 12, rather than analyzing it under Rule 23. 
And it is likely why HII raised it in the facts section 
of its opposition to class certification, rather than in 
its analysis of the "quintessential elements for 
certifying a class action." But the majority's own 
analysis is perhaps most telling: if there was no 
Rule 12 motion, its discussion of availability under 
Rule 12(g)(2)—which applies only to Rule 12 

motions—would be superfluous. See Fed. R. Civ. 
P. 12(g)(2) (providing that "a party that makes a 
motion under [Rule 12] must not make another 
motion under this rule raising a defense or 
objection that was available" (emphasis added)). 2

 [*881]  The majority argues that HII's personal 
jurisdiction challenge went "directly to the scope of 
the classes that the district court certified." But that 
argument is undermined by its holding that such a 
challenge was not even "available" until after 
certification. As the majority points out, putative 
class members "become parties to an action—and 
thus subject to dismissal—only after class 
certification." (quoting Molock v. Whole Foods 
Market Grp., 952 F.3d 293, 298, 445 U.S. App. 
D.C. 417 (D.C. Cir. 2020)). That is, 
certification [**20]  "is 'logically antecedent' to 
whether the court has authority to exercise personal 
jurisdiction over [the putative class]." Molock, 952 
F.3d at 299 (quoting Amchem Products, Inc. v. 
Windsor, 521 U.S. 591, 612, 117 S. Ct. 2231, 138 
L. Ed. 2d 689 (1997) (explaining that certification 
issues were "logically antecedent to the existence of 
any Article III issues")). But if class certification 
thus "precedes the question of personal 
jurisdiction," id., then HII's personal jurisdiction 
challenge could not, by definition, affect the scope 
of the classes certified.

2 The majority also attempts to recast HII's Rule 12(b)(2) challenge 
as a Rule 23 challenge to predominance and typicality. But the 
parties' "sophisticated class action counsel" never raised that 
argument, and the district court never considered it. Because it was 
"not developed in the opening brief or the court below," it is waived. 
See Webb v. Trader Joe's Co., 999 F.3d 1196, 1204 n.5 (9th Cir. 
2021) (citing Lopez v. Pac. Mar. Ass'n, 657 F.3d 762, 766-67 (9th 
Cir. 2011)); see also Nuelsen v. Sorensen, 293 F.2d 454, 462 (9th 
Cir. 1961) (observing "general rule that an appellate court will not 
consider sua sponte arguments not presented or urged by the 
litigants"). And even if it was not waived, the majority cites no cases 
suggesting personal jurisdiction is relevant to a Rule 23 factor, and I 
am aware of none. See Poulos, 379 F.3d at 672 (explaining that 
personal jurisdiction and class certification "involve the application 
of different standards"); see also Bell v. Brockett, 922 F.3d 502, 512 
n.5 (4th Cir. 2019) (listing typicality and commonality as separate 
issues from the "possible absence of personal jurisdiction of absent 
class members").
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It does not matter that HII argued otherwise below. 
See, e.g., Nguyen v. Nissan N. Am., Inc., 932 F.3d 
811, 822 n.8 (9th Cir. 2019) (refusing to review 
"grounds in the record" that were not relevant to 
class certification, even though defendant argued 
they were); see also In re Lorazepam & 
Clorazepate Antitrust Litig., 289 F.3d 98, 107, 351 
U.S. App. D.C. 223 (D.C. Cir. 2002) 
("[Defendant's] effort to recast its Rule 12(b)(6) 
arguments as a challenge to class certification . . . is 
to no avail."). To hold differently would allow 
parties to "turn this focused interlocutory appeal of 
a class certification [order] into a 'multi-issue 
interlocutory appeal ticket.'" Poulos, 379 F.3d at 
669 (quoting Swint v. Chambers Cty. Comm'n, 514 
U.S. 35, 50, 115 S. Ct. 1203, 131 L. Ed. 2d 60 
(1995)); see also CGC Holding, 773 F.3d at 1098 
(refusing to review personal jurisdiction order even 
where parties stipulated to Rule 23(f) jurisdiction 
because "Rule 23 does not permit a party to 
shoehorn every decision that went against it into its 
petition for interlocutory review"); In re 
Lorazepam, 289 F.3d at 107 (refusing to review 
issue [**21]  that might "dispose of the class as a 
whole," but that was "unrelated to the Rule 23 
requirements," because "review of such issues 
would expand Rule 23(f) interlocutory review to 
include review of any question raised in a motion to 
dismiss that may potentially dispose of a lawsuit as 
to the class as a whole").

Nor does it matter that the district court rejected the 
Rule 12(b)(2) motion in the same document as the 
class certification order. On interlocutory appeal, 
we do not have "jurisdiction over every claim or 
defense addressed by the district court's order." 
Burlington N. & Santa Fe Ry. Co. v. Vaughn, 509 
F.3d 1085, 1093 (9th Cir. 2007) (discussing 
collateral order review); see also Puente Arizona v. 
Arpaio, 821 F.3d 1098, 1102-03, 1108-10 (9th Cir. 
2016) (refusing to review Rule 12(b)(6) ruling 
made in "same order" over which court  [*882]  had 
jurisdiction). As Judge Posner has explained, even 
where a ruling is "laid out in the district court's 
class certification order, Rule 23(f) appeals are 
limited to those issues" that "bear on the soundness 

of the class certification decision." DeKeyser v. 
Thyssenkrupp Waupaca, Inc., 860 F.3d 918, 922 
(7th Cir. 2017) (cleaned up) (refusing to review 
order severing and transferring subclasses that was 
contained in same document as class certification 
order because it did not bear on Rule 23 
requirements); see In re Visa Check/MasterMoney 
Antitrust Litig., 280 F.3d 124, 132 n.4 (2d Cir. 
2001) (holding that court lacked Rule 23(f) 
jurisdiction over order refusing to strike expert 
report submitted in support of class 
certification, [**22]  even though it was contained 
in the same "order" granting class certification) 
abrogated on other grounds by In re Initial Pub. 
Offerings Sec. Litig., 471 F.3d 24 (2d Cir. 2006).

The majority's reliance on BP is misplaced. See BP 
P.L.C. v. Mayor & City Council of Baltimore, 141 
S. Ct. 1532, 209 L. Ed. 2d 631 (2021). That case 
concerned the scope of 28 U.S.C. § 1447(d), which 
provides for interlocutory review of "an order 
remanding a case," but does not define the bounds 
of that phrase. Id. at 1537. Here, by contrast, Rule 
23 defines the bounds of an "order granting or 
denying class-action certification under this rule." 
Fed. R. Civ. P. 23(f) (emphasis added). 
Specifically, Rule 23(c)(1) provides that a 
"Certification Order" is a court's "determin[ation] 
by order whether to certify the action as a class 
action." Fed. R. Civ. P. 23(c)(1). That 
"determination," in turn, "depends in each case on 
satisfaction of the terms of subdivision (a) and the 
relevant provisions of subdivision (b)." Advisory 
Committee Notes to Rule 23, subsection (c); see 
also Fed. R. Civ. P. 23(b) ("A class action may be 
maintained if Rule 23(a) is satisfied and if" Rule 
23(b) is satisfied). That is why this Court has held 
time and again that in a Rule 23(f) appeal, the "only 
question properly before us [is] . . . the motion for 
class certification," see Stockwell, 749 F.3d at 1113, 
and that we must therefore "limit [our] review to 
whether the district court correctly selected and 
applied Rule 23's criteria," In re Wells Fargo, 571 
F.3d at 956-57. That is, Congress has expressly 
limited our review in that way. BP's abstract 
interpretation [**23]  of an entirely different statute 
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that lacks similar constraints should not apply here.

The majority's reliance on Mussat v. IQVIA, Inc., 
953 F.3d 441, 443-44 (7th Cir. 2020), and Cruson 
v. Jackson National Life Insurance Co., 954 F.3d 
240, 248-49 & n.7 (5th Cir. 2020), fares no better. 
Mussat turned on the rule that "an order striking 
class allegation[s] is functionally equivalent to an 
order denying class certification." 953 F.3d at 444 
(quoting Microsoft v. Baker, 137 S. Ct. 1702, 1711 
n.7, 198 L. Ed. 2d 132 (2017)); see also Bates v. 
Bankers Life & Cas. Co., 848 F.3d 1236, 1238 (9th 
Cir. 2017) (same). But that rule does not work in 
reverse: denying a motion to strike class allegations 
is not the "functional equivalent" of granting class 
certification, and no court has ever held as much. 
By the same token, the district court's denial of the 
motion to dismiss did not functionally grant class 
certification and is therefore not reviewable under 
Mussat's reasoning.

In Cruson, the Fifth Circuit did not expressly 
consider whether it had jurisdiction over the waiver 
issue. This may have been due to precedent 
peculiar to that circuit, see United States ex rel. 
Simoneaux v. E.I. duPont de Nemours & Co., 843 
F.3d 1033, 1042 (5th Cir. 2016) (asserting § 
1292(b) jurisdiction over issue "that was raised in 
the district court and [that] the parties presented . . . 
in their appellate briefs"); but see Bertulli v. Indep. 
Ass'n of Cont'l Pilots, 242 F.3d 290, 294 (5th Cir. 
 [*883]  2001) (explaining that "under Rule 23(f), a 
party may appeal only the issue of class 
certification; no other issues may be raised"), or 
simply an oversight.

Whatever the case may be, Cruson simply cannot 
be squared with [**24]  the binding precedent 
discussed above. Nor can it be squared with the 
D.C. Circuit's holding in Molock, which I find to be 
the more persuasive authority: class certification is 
"logically antecedent" to, and therefore a separate 
issue from, personal jurisdiction.

To be clear, the foregoing should not be taken as 
disagreement with the majority's well-reasoned 
analysis of the waiver issue. I simply do not believe 

that Rule 23(f) permits us to perform that analysis 
here. Because we also lack pendent jurisdiction, see 
Poulos, 379 F.3d at 671-72 (holding that we lacked 
pendent jurisdiction over a district court's exercise 
of personal jurisdiction in a Rule 23(f) appeal), and 
because "the district court properly selected and 
applied Rule 23's criteria," see In re Wells Fargo, 
571 F.3d at 956-57, I respectfully dissent.

End of Document
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Opinion

 [*417]  RONALD LEE GILMAN, Circuit Judge. 
This case involves two unsolicited fax 
advertisements received by Brian Lyngaas, D.D.S., 
in March 2016. Lyngaas asserts, on behalf of 
himself and all similarly situated class members, 
that Curaden AG and its U.S. subsidiary, Curaden 
USA, violated the Telephone Consumer Protection 
Act (TCPA), 47 U.S.C. § 227, by sending the 
advertisements.

At the summary-judgment [**2]  stage of the case, 
the district court ruled that Lyngaas could not 
pierce the corporate veil to hold Curaden AG liable 
for Curaden USA's action, that faxes received by a 
computer over a telephone line (in addition to faxes 
received by traditional fax machine) violated the 
TCPA, and that it had personal jurisdiction over 
both defendants. Following a bench trial, the 
district court held that Curaden USA violated the 
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TCPA by sending the two unsolicited fax 
advertisements to Lyngaas, but that Curaden AG 
was not liable as a "sender" under the TCPA. The 
court further held that Lyngaas's evidence and 
expert-witness testimony as to the total number of 
faxes successfully sent by Curaden USA were 
inadmissible due to unauthenticated fax records. It 
therefore established a claims-administration 
process for class members to verify their receipt of 
Curaden USA's unsolicited fax advertisements.

Both Lyngaas and Curaden USA appeal the 
judgment of the district court, and both Lyngaas 
and Curaden AG cross-appeal. For the reasons set 
forth below, we AFFIRM the judgment of the 
district court.

I. FACTUAL BACKGROUND

Lyngaas is a dentist who practices in Livonia, 
Michigan. On March 8 and again on March 
28, [**3]  2016, Lyngaas received on his workplace 
fax machine unsolicited faxes advertising the 
Curaprox Ultra Soft CS 5460 toothbrush. The 
toothbrush in question is manufactured by Curaden 
AG, a privately owned Swiss entity. Curaden USA, 
an Ohio corporation headquartered in Arizona, is a 
subsidiary of Curaden AG that promotes Curaden 
AG products, including the Curaprox Ultra Soft CS 
5460 toothbrush, throughout the United States.

 Although a standard written distribution agreement 
typically governs the practices of Curaden AG's 
subsidiary distributors, Curaden AG and Curaden 
USA operated instead under an oral agreement. 
This is because the written distribution agreement 
was exchanged but never formally executed. But 
since "[e]verybody ha[d] assumed it ha[d] been 
signed," according to the managing director of 
Curaden AG, many of the tenets of the standard 
written distribution agreement have been observed 
in practice by both entities. For example, Curaden 
USA was the exclusive distributor of Curaden AG 
products within the United States, consistent with § 
2.1 of the distribution  [*418]  agreement, and 
Curaden USA "use[d] its best endeavours to 

promote the sale of the [Curaden AG] [p]roducts 
throughout the Territory," [**4]  consistent with § 
5.1.

Some of the terms of the standard distribution 
agreement, however, were not observed by Curaden 
USA. As relevant to this case, Curaden USA never 
presented its advertising materials to Curaden AG 
for review or approval, even though § 5.7 and § 5.8 
of the distribution agreement gave Curaden AG the 
right to approve all marketing materials developed 
by its distributors.

Curaden USA planned a fax campaign as part of its 
marketing efforts. It purchased a target list of 
thousands of dental professionals' fax numbers, and 
Curaden USA employee Diane Hammond created 
the two fax advertisements at issue in this case. 
Both advertisements promoted the Curaprox Ultra 
Soft CS 5460 toothbrush and were directed to 
"dental professionals." Displayed on the 
advertisements was Curaden USA's contact 
information, including a fax number, phone 
number, email address, website, and social media 
accounts, all of which were connected to and 
exclusively maintained by Curaden USA. The 
advertisements made no mention of Curaden AG, 
instead referring all communications to Curaden 
USA.

Curaden USA did not provide the advertisements 
for review to either Curaden AG or to Richard 
Thomas, the managing director of Curaden [**5]  
UK and an advisor to all Curaden AG subsidiaries. 
Rather, on February 23, 2016, Curaden USA's vice 
president and managing director Dale Johnson 
approved the advertisement and directed Hammond 
to broadcast the faxes. Hammond in turn instructed 
Curaden USA employee Magen James to send the 
advertisement to the purchased target list of over 
46,000 fax numbers. Curaden USA hired AdMax 
Marketing, a fax broadcasting company, to send the 
faxes. AdMax then hired another company, 
WestFax, to complete the job.

 The first fax advertisement was sent, at James's 
direction, on March 8, 2016 to the target list. 
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Hammond then instructed James to send out a 
newer version of the advertisement to an attached 
list of the 46,000-plus fax numbers, updated to 
exclude those who had opted out after the first fax 
blast. This second advertisement was sent out, at 
James's direction, on March 28, 2016. After the 
faxes were transmitted, AdMax invoiced Curaden 
USA, and Curaden USA paid the invoices.

II. PROCEDURAL BACKGROUND

Lyngaas, on behalf of himself and all similarly 
situated class members, filed suit in March 2017, 
alleging violations of the TCPA. Curaden USA 
answered the complaint, whereas Curaden AG 
moved to [**6]  dismiss the complaint based on a 
lack of personal jurisdiction over it. The district 
court denied Curaden AG's motion.

After a two-year discovery period, Curaden AG 
moved for summary judgment, arguing again that 
the court lacked personal jurisdiction over it, while 
Lyngaas moved both for summary judgment and to 
certify the class. Both Curaden AG and Curaden 
USA opposed class certification, arguing that 
Lyngaas had failed to support his motion with 
admissible evidence to establish the elements 
necessary for class certification, and that the court 
lacked personal jurisdiction over them as to the 
proposed out-of-state class members under Bristol-
Myers Squibb Company v. Superior Court of 
California, San Francisco County, 137 S. Ct. 1773, 
198 L. Ed. 2d 395 (2017). The district court denied 
Lyngaas's summary-judgment motion, denied in 
part and granted in part  [*419]  Curaden AG's 
summary-judgement motion, and granted class 
certification.

After a two-day bench trial in September 2019, the 
court reviewed post-trial briefings and issued its 
opinion two months later. At the outset of the 
opinion, the court affirmed its reasoning from the 
earlier motion-to-dismiss and summary-judgment 
rulings, holding once again that it had personal 
jurisdiction over both defendants. The court also 
found that Curaden USA violated the TCPA 

by [**7]  sending two unsolicited fax 
advertisements to Lyngaas as part of the two mass-
fax campaigns. It thus awarded Lyngaas statutory 
damages of $500 for each unsolicited fax, see 47 
U.S.C. § 227(b)(3)(B), for a total of $1,000. As for 
Curaden AG, however, the court held that Lyngaas 
had failed to establish that Curaden AG qualified as 
a "sender" under the TCPA.

 The district court next held that Lyngaas had not 
established the total number of faxes successfully 
sent classwide, ruling that the summary-report logs 
(documents that purportedly list each successful 
recipient) were inadmissible due to inadequate 
authentication, and that testimony from Lyngaas's 
expert witness was inadmissible and unpersuasive. 
This caused the court to establish a claims-
administration process to afford class members the 
opportunity to verify their receipt of Curaden 
USA's unsolicited fax advertisements.

Curaden USA timely appealed. Lyngaas responded 
with a cross-appeal and filed his own separate 
appeal, to which Curaden AG cross-appealed. 
Specifically, Lyngaas argues that the district court 
erred by finding that Curaden AG was not a 
"sender" for purposes of TCPA liability, by failing 
to admit key evidence at trial, and by granting 
summary [**8]  judgment in favor of the 
defendants on the question of piercing the corporate 
veil. Curaden AG in turn asserts that the district 
court totally lacked personal jurisdiction over it, 
whereas Curaden USA argues that the district court 
did not have personal jurisdiction over it with 
regard to non-Michigan class members, and that the 
court improperly established a claims-
administration process to award relief. Both 
Curaden AG and Curaden USA further argue that 
the district court erroneously found, when 
certifying the class, that a "telephone facsimile 
machine" includes faxes routed to computers, and 
that the district court improperly relied on 
inadmissible evidence when certifying the class.

III. ANALYSIS
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A. Standard of review

We review de novo a district court's denial of a 
motion to dismiss for lack of personal jurisdiction 
and its denial of a motion for summary judgment. 
AlixPartners, LLP v. Brewington, 836 F.3d 543, 
548 (6th Cir. 2016). But we review a district court's 
decision of whether to certify a class under the 
abuse-of-discretion standard. Hicks v. State Farm 
Fire & Cas. Co., 965 F.3d 452, 457 (6th Cir. 2020).

In an appeal from a bench trial, we review the 
district court's conclusions of law de novo, but 
review its findings of fact under the clear-error 
standard. Overton Distribs., Inc. v. Heritage Bank, 
340 F.3d 361, 366 (6th Cir. 2003). "A finding is 
'clearly erroneous' when although [**9]  there  is 
evidence to support it, the reviewing court on the 
entire evidence is left with the definite and firm 
conviction that a mistake has been committed." 
United States v. Mabry, 518 F.3d 442, 449 (6th Cir. 
2008) (quoting United States v. U.S. Gypsum Co., 
333 U.S. 364, 395, 68 S. Ct. 525, 92 L. Ed. 746 
(1948)). "When factual findings rest upon 
credibility determinations, this Court affords great 
deference to the findings of the district court." 
Schroyer v.  [*420]  Frankel, 197 F.3d 1170, 1173 
(6th Cir. 1999).

B. Personal jurisdiction over Curaden AG

In resolving Curaden AG's motions to dismiss and 
for summary judgment, the district court found that 
it had specific personal jurisdiction over Curaden 
AG based on Curaden AG's contacts with the state 
of Michigan and that, in the alternative, jurisdiction 
was proper under Rule 4(k)(2) of the Federal Rules 
of Civil Procedure based on Curaden AG's contacts 
with the United States as a whole. But the court 
then granted summary judgment in favor of 
Curaden AG on the question of whether Curaden 
USA served as an "alter ego" of Curaden AG, 
holding that the court should not pierce the 
corporate veil to exercise personal jurisdiction over 
Curaden AG on the basis of Curaden USA's 

actions. Lyngaas renews his "alter ego" theory on 
appeal, whereas Curaden AG again argues that the 
district court lacked personal jurisdiction over it on 
any basis.

1. Curaden USA as an alter ego of Curaden AG

We agree with the [**10]  district court's 
conclusion that Curaden USA is not Curaden AG's 
alter ego. The alter-ego theory can subject a parent 
company to personal jurisdiction where "the parent 
company exerts so much control over the 
subsidiary that the two do not exist as separate 
entities but are one and the same for purposes of 
jurisdiction." Indah v. S.E.C., 661 F.3d 914, 921 
(6th Cir. 2011) (citation omitted). In the present 
case, both parties correctly rely on Michigan law in 
determining whether alter-ego liability applies. See 
Bd. of Trustees, Sheet Metal Workers' Nat'l Pension 
Fund v. Courtad, Inc., No. 12-2738, 2014 U.S. 
Dist. LEXIS 97911, 2014 WL 3613383, at *3-4 
(N.D. Ohio July 18, 2014) ("Outside of labor law or 
ERISA claims, courts tend not to supplant state 
corporate liability doctrine with federal common 
law.").

To pierce the corporate veil under Michigan law, 
"first, the corporate entity must be a mere 
instrumentality of another; second, the corporate 
entity must be used to commit a fraud or  wrong; 
and third, there must have been an unjust loss or 
injury to the plaintiff." Spartan Tube & Steel v. 
Himmelspach (In re RCS Engineered Prods. Co.), 
102 F.3d 223, 226 (6th Cir. 1996) (citing Nogueras 
v. Maisel & Associates, 142 Mich. App. 71, 369 
N.W.2d 492, 498 (Mich. 1985)). Lyngaas argues 
that the district court erred, first, by not taking 
Curaden USA's undercapitalization into full 
account in the "mere instrumentality" analysis and, 
second, by using the incorrect standard in requiring 
Lyngaas to show that Curaden AG "engage[d] in 
deliberate wrongful conduct that was either 
designed to or actually [**11]  did produce injury."

Regarding undercapitalization, that factor indeed 
provides at least prima facie weight in favor of 

992 F.3d 412, *419; 2021 U.S. App. LEXIS 8601, **8

10 Cases Every Attorney Should
Know

Page 533 of 619



finding that Curaden USA was a "mere 
instrumentality" of Curaden AG because Curaden 
USA was not profitable, and the evidence is unclear 
as to what extent Curaden USA paid Curaden AG 
for the products it purchased. But 
undercapitalization is just one factor in the analysis. 
Whether the corporate entity is a "mere 
instrumentality of another" is determined by 
analyzing

(1) whether the corporation is undercapitalized, 
(2) whether separate books are kept, (3) 
whether there are separate finances for the 
corporation, (4) whether the corporation is used 
for fraud or illegality, (5) whether corporate 
formalities have been followed, and (6) 
whether the corporation is a sham.

Lim v. Miller Parking Co., 560 B.R. 688, 706 (E.D. 
Mich. 2016) (quoting Glenn v.  [*421]  TPI Petro., 
Inc., 305 Mich. App. 698, 854 N.W.2d 509, 520 
(Mich. 2014)).

Lyngaas does not dispute the district court's 
findings that "[t]he two companies keep separate 
books . . . and follow corporate formalities," nor 
that "Curaden USA has its own employees and its 
own offices." Because the evidence further shows 
that the plan was for Curaden USA, launched in 
2014, to be profitable within eight years, the district 
court did not err in finding that Curaden USA's 
"undercapitalization" [**12]  was outweighed by 
the other five factors, none of which supported the 
finding of an alter-ego relationship. See Needa 
Parts Mfg., Inc. v. PSNet, Inc., 635 F. Supp. 2d 
642, 647 (E.D. Mich. 2009) ("While it may be true 
that PSNet was an undercapitalized start-up 
company, it does not follow that the court must rule 
as a matter of law that PSNet is a mere alter ego of 
PSNet Communications.").

 Lyngaas also fails to point to any other telling 
signs of undercapitalization, such as leaving 
creditors unpaid or using Curaden USA as the 
parent company's bank account. Cf. Laborers' 
Pension Trust Fund v. Sidney Weinberger Homes, 
Inc., 872 F.2d 702, 705 (6th Cir. 1988) (piercing 

the corporate veil where the individual defendant 
paid corporate expenses out of his own pocket, the 
corporation paid the individual's personal expenses, 
the individual withdrew money from the 
corporation and left creditors unpaid, and the 
financial records were inadequate); Grass Lake All 
Seasons Resort v. United States, 2005 U.S. Dist. 
LEXIS 22448, 2005 WL 2095890, at *13 (E.D. 
Mich. Aug. 29, 2005) (piercing the corporate veil 
where the individual defendant looted the 
corporation for personal use, did not have his own 
bank account or property in his own name, and 
used the company to avoid paying taxes for over 
ten years).

As to whether "the manner of use effected a fraud 
or wrong on the complainant . . . , it is not 
necessary to prove that the owner caused the entity 
to directly harm the complainant; it is 
sufficient [**13]  that the owner exercised his or 
her control over the entity in such a manner as to 
wrong the complainant." Green v. Ziegelman, 310 
Mich. App. 436, 873 N.W.2d 794, 807 (Mich. Ct. 
App. 2015). Lyngaas states the correct standard, but 
points to no evidence showing how Curaden AG 
exercised its control over Curaden USA in such a 
manner as to wrong him or to pursue some 
unlawful end. See Seasword v. Hilti, Inc., 449 
Mich. 542, 537 N.W.2d 221, 224 (Mich. 1995) 
(holding that the corporate veil "may be pierced 
only where an otherwise separate corporate 
existence has been used to subvert justice or cause 
a result that is contrary to some other clearly 
overriding public policy") (alterations, citation, and 
internal quotation marks omitted).

"[E]stablishing an entity for the purpose of 
avoiding personal responsibility is not by itself a 
wrong that would warrant disregarding the entity's 
separate existence." Ziegelman, 873 N.W.2d at 807. 
The lack of "some form of culpable conduct," in 
short, dooms Lyngaas's theory. See Chrysler Corp. 
v. Ford Motor Co., 972 F. Supp. 1097, 1105 (E.D. 
Mich. 1997). We will thus follow "[t]he general 
principle . . . that separate corporate identities will 
be respected." In re RCS Engineered Prods. Co., 
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Inc., 102 F.3d 223, 226 (6th Cir. 1996) (quoting 
Wodogaza v. H&R Terminals, Inc., 161 Mich. App. 
746, 411 N.W.2d 848, 852 (Mich. Ct. App. 1987)).

 2. Personal jurisdiction over Curaden AG due to 
its contacts with the United States

This leads us to the question of whether there is 
some other basis for personal jurisdiction over 
Curaden AG. The district court held that, pursuant 
to Rule 4(k)(2) of the Federal Rules of Civil 
Procedure, it  [*422]  had [**14]  personal 
jurisdiction over Curaden AG due to Curaden AG's 
contacts with the United States as a whole. Notably, 
Curaden AG does not offer any argument to the 
contrary. Rule 4(k)(2) "acts as a sort of federal 
long-arm statute," Sunshine Distrib., Inc. v. Sports 
Auth. Mich., Inc., 157 F. Supp. 2d 779, 788 (E.D. 
Mich. 2001) (internal citation and quotation marks 
omitted), and provides as follows:

For a claim that arises under federal law, 
serving a summons or filing a waiver of service 
establishes personal jurisdiction over a 
defendant if:

A. the defendant is not subject to 
jurisdiction in any state's courts of general 
jurisdiction; and
B. exercising jurisdiction is consistent with 
the United States Constitution and laws.

We have yet to apply Rule 4(k)(2) in a published 
opinion, likely because defendants rarely have the 
requisite relationship with the United States as a 
whole, but not with any individual state. Other 
circuits have addressed the application of Rule 
4(k)(2), however, and we adopt their analyses here.

To establish that jurisdiction is proper under Rule 
4(k)(2), "(1) the cause of action must arise under 
federal law; (2) the defendant must not be subject 
to the personal jurisdiction of any state court of 
general jurisdiction; and (3) the federal court's 
exercise of personal jurisdiction must comport with 
due process." [**15]  Plixer Int'l, Inc. v. Scrutinizer 
GmbH, 905 F.3d 1, 6 (1st Cir. 2018); see also Cent. 
States, Se. & Sw. Areas Pension Fund v. Reimer 
Express World Corp., 230 F.3d 934, 940 (7th Cir. 

2000) (similar). There is no dispute that the first 
two requirements are met here: this is a federal-
question case and Curaden AG has pointed to no 
state where it could properly be sued. See Adams v. 
Unione Mediterranea Di Sicurta, 364 F.3d 646, 
651 (5th Cir. 2004) ("[S]o long as a defendant does 
not concede to jurisdiction in another state, a court 
may use 4(k)(2) to confer jurisdiction." (citing ISI 
Int'l, Inc. v. Borden Ladner Gervais LLP, 256 F.3d 
548, 552 (7th Cir. 2001))). The remaining question 
is whether personal jurisdiction comports with due 
process.

Because this is a federal-question case in federal 
court, the due process requirements emanate from 
the Fifth rather than the Fourteenth Amendment. 
Sunshine Distrib., 157 F. Supp. 2d at 788. But they 
"are the same as with any other personal 
jurisdiction inquiry, i.e. relatedness, purposeful 
availment, and reasonableness, only in reference to 
the United States as a whole, rather than a 
particular state." Id. (citing Cent. States, 230 F.3d at 
941-42).

Curaden AG purposefully availed itself of the 
American market by launching Curaden USA here. 
And it mandated that Curaden USA "use its best 
endeavours to promote the sale of the Products 
throughout the [United States]." Finally, although it 
did not exercise its right of prior approval over 
Curaden USA's marketing materials in this case, 
Curaden AG nevertheless retains such [**16]  a 
right. Curaden AG, in short, made a deliberate 
decision to target and exploit American markets, 
thus showing purposeful availment. See Sunshine 
Distrib., 157 F. Supp. 2d at 789 (holding that the 
defendant purposefully availed itself of the 
American market where it "not only sought out and 
negotiated a licensing agreement with Razor U.S.A. 
to distribute its products throughout North 
America, including the United States," but also 
"essentially created Razor U.S.A. for this sole 
purpose"); see also J. McIntyre Mach., Ltd. v. 
Nicastro, 564 U.S. 873, 885, 131 S. Ct. 2780, 180 
L. Ed. 2d 765 (2011) (noting that J. McIntyre 
directed marketing and sales efforts at the United 
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States when it  [*423]  contracted with a U.S. 
distributor to sell its machines in the country).

The next consideration is whether Lyngaas's TCPA 
claims arise out of—or relate to—Curaden AG's 
contacts with the United States. This court's 
standard for meeting that requirement is "lenient." 
See Bird v. Parsons, 289 F.3d 865, 875 (6th Cir. 
2002). "If a defendant's contacts with the forum 
state are related to the operative facts of the 
controversy, then an action will be deemed to have 
arisen from those contacts." CompuServe, Inc. v. 
Patterson, 89 F.3d 1257, 1267 (6th Cir. 1996).

Lyngaas's alleged injuries caused by the fax 
advertisements "relate to" Curaden AG's creation of 
its U.S. subsidiary and its direction for the 
subsidiary to promote Curaden AG's products 
throughout the United [**17]  States. Curaden AG 
is correct, as we discuss later, that it was not  the 
"sender" of the faxes for purposes of TCPA 
liability. But the standard here is not so stringent, 
and it is met when "the operative facts are at least 
marginally related to the alleged contacts" between 
the defendant and the forum. Bird, 289 F.3d at 875. 
That standard is clearly met here.

The final consideration is whether the exercise of 
jurisdiction over Curaden AG would be reasonable, 
such that it would "comport with traditional notions 
of fair play and substantial justice." CompuServe, 
89 F.3d at 1268 (citation and internal quotation 
marks omitted). An inference arises that the third 
factor is satisfied if, as here, the first two factors are 
met. Id. But where the case involves a "non-
resident alien defendant," the court must give 
"special weight to the 'unique burdens placed upon 
one who must defend oneself in a foreign legal 
system.'" Theunissen v. Matthews, 935 F.2d 1454, 
1460 (6th Cir. 1991) (emphasis in original) 
(quoting Asahi Metal Indus. Co. v. Superior Court 
of Cal., 480 U.S. 102, 114, 107 S. Ct. 1026, 94 L. 
Ed. 2d 92 (1987)).

We recognize that the burden on Curaden AG is 
high because it had no prior contact with the U.S. 
federal-court system. But that burden is nonetheless 

outweighed by other factors. First, the United 
States has an interest in enforcing federal laws. 
Second, Lyngaas's interest in obtaining 
relief [**18]  is particularly high given that 
Curaden USA is not profitable and is unlikely to be 
profitable in the immediate future. Cf. City of 
Monroe Emps. Ret. Sys. v. Bridgestone Corp., 399 
F.3d 651, 666 (6th Cir. 2005) (finding the interests 
of the United States and class plaintiffs to be 
"relatively light" where the court's jurisdiction over 
the key defendants was already conceded and "the 
marginal addition of [one of the defendants] would 
add little or nothing to the potential recovery should 
the plaintiffs ultimately prevail on the merits and be 
awarded damages"). We therefore conclude that the 
district court's exercise of personal jurisdiction over 
Curaden AG is reasonable, and that it comports 
with due process. And because the district court 
properly exercised personal jurisdiction over 
Curaden AG due to Curaden AG's contacts with the 
United States as a whole, we need not reach the 
question of whether the court has personal 
jurisdiction over Curaden AG due to the latter's 
contacts with Michigan alone.

 C. Curaden AG's liability under the TCPA

Having decided that personal jurisdiction over 
Curaden AG exists, we will now examine whether 
the district court erred in concluding that Curaden 
AG was not a "sender" for purposes of TCPA 
liability. The TCPA makes it "unlawful for [**19]  
any person within the United States . . . to use any 
telephone  [*424]  facsimile machine, computer, or 
other device to send, to a telephone facsimile 
machine, an unsolicited advertisement." 47 U.S.C. 
§ 227(b)(1)(C). In 2006, the Federal 
Communications Commission ("FCC") 
promulgated regulations that defined the "sender" 
of a fax as "the person or entity on whose behalf a 
facsimile unsolicited advertisement is sent or whose 
goods or services are advertised or promoted in the 
unsolicited advertisement." 47 C.F.R. § 
64.1200(f)(10).

Lyngaas argues on appeal that the "whose goods or 
services are advertised or promoted" prong of the 
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FCC regulation creates a strict-liability standard 
that the district court improperly rejected. He 
argues that, even though Curaden AG did not itself 
send the faxes at issue, it is nonetheless strictly 
liable under the TCPA because the faxes 
"advertised or promoted" its toothbrush. Lyngaas 
relies on two Sixth Circuit cases in support of his 
strict-liability theory: Siding & Insulation Co. v. 
Alco Vending, Inc., 822 F.3d 886 (6th Cir. 2016), 
and Imhoff Inv., L.L.C. v. Alfoccino, Inc., 792 F.3d 
627 (6th Cir. 2015).

As the district court reasoned, however, both cases 
are inapplicable here because each involved 
defendants that, unlike Curaden AG, knowingly 
hired fax broadcasters for the purposes of fax 
advertising. See Siding & Insulation, 822 F.3d at 
888 ("Alco acknowledged that it had paid B2B 
to [**20]  provide advertising services by 
broadcasting faxes"); Imhoff, 792 F.3d at 630 
("[Defendants] directed B2B to send out 20,000 
faxes to local businesses on behalf of the two 
Alfoccino restaurants."). The distinction is critical. 
This court has underscored the difference between 
(1) defendants that either dispatch the faxes 
themselves or "cause the fax[es] to be conveyed" 
by hiring a fax broadcaster (like the Siding & 
Insulation and Imhoff defendants, and, here, 
Curaden USA), see Health One Med. Ctr., 
Eastpointe P.L.L.C. v. Mohawk, Inc., 889 F.3d 800, 
802 (6th Cir. 2018), and (2) defendants who do 
neither of the above and thus do not "send" the 
faxes at all. Id. The former are "senders" for 
purposes of TCPA liability and fit within the TCPA 
and the FCC regulation, whereas the latter fall 
outside the scope of the TCPA entirely. Id.  ("Read 
in the context of the statute itself, the regulation 
does not strip the 'send' out of 'sender.'"). In sum, 
the TCPA does not impose strict liability on a 
manufacturer simply because its products wind up 
on the face of an unsolicited fax advertisement; the 
manufacturer must independently fit the role of a 
"sender." See id.

Because Curaden AG did not dispatch the faxes 
itself, the issue becomes whether Curaden AG 

"caused" the faxes to be sent. Id. In Health One, 
this [**21]  court held that the two defendant 
manufacturers in question did not cause the faxes 
advertising their products to be sent because the 
pharmaceutical wholesaler that broadcasted the 
faxes acted entirely on its own. Id. at 801 ("Bristol 
and Pfizer neither caused the subject faxes to be 
conveyed, nor dispatched them in any way. Instead 
only Mohawk did those things. Bristol and Pfizer 
therefore did not 'send' the faxes and thus have no 
liability for them.").

But the present case differs slightly from Health 
One because, although Curaden AG did not hire a 
fax broadcaster to advertise its products, it did enter 
into a distribution agreement with Curaden USA to 
"use its best endeavours to promote the sale of the 
Products throughout the Territory." The 
determinative question, therefore, is whether 
entering into such a distribution agreement 
"caused" the sending of the fax advertisements.

As the district court noted, a case with a nearly 
identical agreement and factual scenario was 
resolved by this court just months before the district 
court's decision. In Garner Properties & 
Management,  [*425]  LLC v. Marblecast of 
Michigan, Inc., No. 17-11439, 2018 U.S. Dist. 
LEXIS 216068, 2018 WL 6788013 (E.D. Mich. 
Dec. 26, 2018), defendant American Woodmark 
entered into a distribution agreement with 
defendant Marblecast that obligated Marblecast to 
"use its best efforts to [**22]  promote, maintain 
and increase sales of [American Woodmark] 
products." 2018 U.S. Dist. LEXIS 216068, [WL] at 
*3. The district court, relying on Health One, found 
that American Woodmark was not a sender for 
purposes of the TCPA because, "[m]aterially, the 
Agreement neither explicitly requests nor 
authorizes Marblecast to advertise American 
Woodmark's products via fax. Moreover, 
Marblecast hired jBlast, the fax broadcaster, 
without the consent or direction of American 
Woodmark." Id. In June 2020, this court affirmed 
the district court's holding. Garner Properties & 
Mgmt., LLC v. Marblecast of Michigan, Inc., 810 F. 
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App'x 454, 456 (6th Cir. 2020) (concluding that, 
"[i]n short, some level of  knowledge that an 
unsolicited fax has been sent is required for an 
entity to qualify as a sender under the TCPA").

The distribution agreement in this case mirrors the 
agreement in Garner Properties. Further, the 
undisputed evidence shows that Curaden AG did 
not even know that Curaden USA planned to use 
faxes as a method of advertisement, much less that 
Curaden USA had hired a fax broadcaster or 
created the fax advertisements at issue. Curaden 
USA, not Curaden AG, paid AdMax's invoices and 
communicated with AdMax. Cf. Garner Properties, 
2018 U.S. Dist. LEXIS 216068, 2018 WL 6788013, 
at *3 ("Marblecast did not discuss the Fax with 
anyone at American Woodmark before it was sent . 
. . . American Woodmark had no [**23]  
independent knowledge that Marblecast was 
sending the Fax."). Indeed, all of the contact and 
social media information listed on the faxes 
directed consumers to Curaden USA and not to 
Curaden AG.

Lyngaas correctly notes that Garner Properties 
differs from the case at hand in one respect: 
"Marblecast would have sent the Fax even had it 
never agreed to sell American Woodmark's 
products," id., whereas Curaden USA is unlikely to 
have sent the two faxes had the distribution 
agreement not existed. But this distinction does not 
change the fact that Curaden AG did not possess 
even "some level of knowledge that an unsolicited 
fax ha[d] been sent." See Garner Properties, 810 F. 
App'x at 456. Because Curaden AG clearly lacked 
knowledge of and involvement in the fax 
advertisements, we agree with the district court's 
conclusion that Curaden AG was not a "sender" and 
thus not liable under the TCPA.

D. Whether faxes received by computers fall 
within the scope of the TCPA, 47 U.S.C. § 
227(b)(1)(C)

We next address the reach of the TCPA as applied 
to the facts before us. The TCPA prohibits the "use 

[of] any telephone facsimile machine, computer, or 
other device to send, to a telephone facsimile 
machine, an unsolicited advertisement . . . ." 47 
U.S.C. § 227(b)(1)(C) (emphasis added). 
Curaden [**24]  AG and Curaden USA argue on 
appeal that a TCPA claim is not actionable if the 
unsolicited advertisement is received by any device 
(such as a computer through an "efax") other than a 
traditional fax machine. Thus, they argue, Lyngaas 
failed to satisfy the requirements of Rule 23(b) of 
the Federal Rules of Civil Procedure because he 
failed to establish which proposed class members 
received faxes on a traditional fax machine versus 
another  device, such as a computer. We are 
unpersuaded by the defendants' attempt to limit a 
"telephone facsimile machine" to only traditional 
fax machines, however, because such a narrow 
definition  [*426]  does not comport with the plain 
language of the TCPA.

The TCPA defines a "telephone facsimile machine" 
as "equipment which has the capacity (A) to 
transcribe text or images, or both, from paper into 
an electronic signal and to transmit that signal over 
a regular telephone line, or (B) to transcribe text or 
images (or both) from an electronic signal received 
over a regular telephone line onto paper." 47 U.S.C. 
§ 227(a)(3). This definition makes clear that a 
"telephone facsimile machine" encompasses more 
than traditional fax machines that automatically 
print a fax received over a telephone line. In 
particular, it includes "equipment" [**25]  that has 
the "capacity . . . to transcribe text or images," id. 
(emphasis added), from or onto paper—as long as 
the electronic signal is transmitted or received over 
a telephone line. The statutory text alone, therefore, 
rebuts the defendants' argument.

The FCC reinforced this point. In 2003, after a 
period of notice-and-comment, the FCC issued an 
order explaining that "developing technologies 
permit one to send and receive facsimile messages 
in a myriad of ways," and concluding that "faxes 
sent to personal computers equipped with, or 
attached to, modems and to computerized fax 
servers are subject to the TCPA's prohibition on 
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unsolicited faxes." In Re Rules & Regulations 
Implementing the Tel. Consumer Prot. Act of 1991, 
18 F.C.C. Rcd. 14014, 14133 ¶ 200 (2003). It 
reasoned that

the purpose of the requirement that a 
"telephone facsimile machine" have the 
"capacity to transcribe text or images" is to 
ensure that the prohibition on unsolicited 
faxing not be circumvented. Congress could 
not have intended to allow easy circumvention 
of its prohibition when faxes are (intentionally 
or not) transmitted to personal computers and 
fax servers, rather than to traditional standalone 
facsimile machines.

Id. ¶ 201. But, the [**26]  FCC stated, the statute's 
prohibition "does not extend to facsimile messages 
sent as email over the Internet." Id. at ¶ 200.

This last caveat prompted WestFax, the same 
company that transmitted the faxes at issue here, to 
seek clarification from the FCC as to whether an 
"efax" that is received on a fax server and then 
converted to an email is a "fax, an email or both." 
In the Matter of Westfax, Inc. Petition for 
Consideration & Clarification, 30 F.C.C. Rcd. 
8620, 8622 ¶ 5 (2015). In response,  the Consumer 
and Governmental Affairs Bureau (the Bureau) of 
the FCC issued a declaratory ruling in August 2015 
"mak[ing] clear that a type of fax advertisement—
an efax, a document sent as a conventional fax then 
converted to and delivered to a consumer as an 
electronic mail attachment—is covered by the 
consumer protections in the [TCPA]." Id. at 8620 ¶ 
1. The Bureau reasoned that because efaxes, as 
defined by WestFax, were sent over telephone 
lines, it satisfied "the statutory requirement that the 
communication be a fax on the originating end." Id. 
at 8623 ¶ 9. And the "statutory requirements to be a 
fax on the receiving end" were satisfied because 
"[t]he definition of 'telephone facsimile machine' 
sweeps in the fax server and modem, along with the 
computer that receives the efax because together 
they by necessity [**27]  have the capacity to 
'transcribe text or images (or both) from an 
electronic signal received over a telephone line 

onto paper.'" Id. (quoting 47 C.F.R. § 
64.1200(f)(13)).

We are not persuaded by the dissent's disagreement 
with the Bureau's analysis because the dissent 
assumes that a computer receiving a fax exists in 
isolation, without the high probability that such a 
computer is connected to a printer and to a  [*427]  
modem capable of receiving faxes, which as a 
whole is fully capable of receiving electronic 
signals over a telephone line and printing out a fax. 
(Indeed, a traditional fax machine is composed of a 
modem, scanner, and printer, and thus parallels the 
computer set-up mentioned above). Nor are we 
persuaded by the dissent's analysis based on the 
fact that the word "computer" appears in only part 
of the TCPA's prohibitory language, 47 U.S.C. § 
227(b)(1)(C), because (1) a computer is not 
excluded from the statutory definition of a 
"telephone facsimile machine," id. § 227(a)(3), and 
(2) Congress presumably understood that a 
computer, as a stand-alone device, can be distinct 
from a telephone facsimile machine and yet part of 
one as an integrated piece of "equipment."

The Bureau also clarified its earlier email caveat: 
"By contrast, a fax sent as an [**28]  email over 
the Internet—e.g., a fax attached to an email 
message or a fax whose content has been pasted 
into an email message—is not subject to the 
TCPA." 30 F.C.C. Rcd. 8620, 8623-24, 2015 FCC 
LEXIS 2428 ¶ 10 (emphasis in original). In other 
words, with an efax "[t]here is an end-to-end 
communication that starts when the faxed 
document is sent over a telephone line and ends 
when the converted document is received on a 
computer," whereas emails originate not as a fax 
over a telephone line, but "over the Internet." Id.

 In sum, the defendants' argument is overbroad. 
They ask us to hold that a fax received by any 
device (such as a computer) that is not a traditional 
fax machine falls outside the scope of the TCPA. 
The statutory definition, however, encompasses 
more than a traditional fax machine. Notably, it 
does not require the actual printing of the 
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advertisement, which dispels the defendants' 
argument that Congress was concerned only with 
the burdensome ink-and-paper costs of fax 
advertising.

For the sake of completeness on this issue, we note 
our awareness that the Bureau issued a declaratory 
ruling in December 2019 that efaxes sent through 
an "online fax service" are not covered by the 
TCPA. In re Amerifactors Fin. Group, LLC Pet. for 
Expedited Declaratory Ruling, CG Docket Nos. 02-
278, 05-338, 34 F.C.C.R. 11950, 2019 FCC LEXIS 
3608, 2019 WL 6712128, *1, *3 ¶¶ 2, 11 (Dec. 19, 
2019) [**29] . But an application for review of the 
Bureau's ruling is currently pending before the 
FCC, see Applicant Career Counseling Services, 
Inc.'s Application for Review, CG Docket Nos. 02-
278, 05-338 (Jan. 8, 2020), the Amerifactors ruling 
is not mentioned by either party, and the ruling in 
any event would have no bearing on the case before 
us because the operative facts here took place more 
than three years earlier, see Bowen v. Georgetown 
Univ. Hosp., 488 U.S. 204, 208, 109 S. Ct. 468, 
102 L. Ed. 2d 493 (1988) ("Retroactivity is not 
favored in the law. Thus, congressional enactments 
and administrative rules will not be construed to 
have retroactive effect unless their language 
requires this result."); see also Maple Drive Farms 
Ltd. P'ship v. Vilsack, 781 F.3d 837, 857 (6th Cir. 
2015) (holding that because, "[g]enerally, 
[r]etroactive application of policy is disfavored," 
the federal agency had to apply the version of its 
guidance that was in effect at the time of the 
incident in question) (citation and internal quotation 
marks omitted).

E. Whether class certification must be based on 
admissible evidence

We now turn to the issue of class certification. A 
district court's decision of whether to certify a class 
is reviewed under the abuse-of-discretion standard. 
Hicks v. State Farm Fire & Cas. Co., 965 F.3d 452, 
457 (6th Cir. 2020). "An abuse of discretion [**30]  
occurs if the district court relies on clearly 

erroneous findings of fact, applies  [*428]  the 
wrong legal standard, misapplies the correct legal 
standard when reaching a conclusion, or makes a 
clear error of judgment." In re Whirlpool Corp. 
Front-Loading Washer Prod. Liab. Litig., 722 F.3d 
838, 850 (6th Cir. 2013) (quoting Young v. 
Nationwide Mut. Ins. Co., 693 F.3d 532, 536 (6th 
Cir. 2012)).

 The defendants argue that the district court abused 
its discretion by relying on inadmissible evidence 
to certify the class. Specifically, they argue that, 
because Lyngaas failed to put forth admissible 
evidence showing which individuals actually 
received the fax advertisements, the district court 
should not have found that the "predominance" and 
"ascertainabilty" requirements of Rule 23(b) of the 
Federal Rules of Civil Procedure were satisfied. 
The defendants, however, did not move to decertify 
the class after the district court found at the bench 
trial that Lyngaas's evidence of the summary-report 
logs was inadmissible; rather, they argue now that 
the district court improperly certified the class and, 
as discussed later, improperly established a claims-
administration process based on the inadmissible 
evidence.

A plaintiff seeking class certification must show 
that the class satisfies "all four of the Rule 23(a) 
prerequisites—numerosity, commonality, 
typicality, and adequate representation—and fall[s] 
within one of the three [**31]  types of class 
actions listed in Rule 23(b)." Young, 693 F.3d at 
537. The relevant Rule 23(b) requirement here is 
that "questions of law or fact common to class 
members predominate over any questions affecting 
only individual members." Fed. R. Civ. P. 23(b)(3). 
Moreover, although not explicitly stated in Rule 23 
"the class definition must be sufficiently definite so 
that it is administratively feasible for the court to 
determine whether a particular individual is a 
member of the proposed class." Young, 693 F.3d at 
537-38 (citation omitted). In this case, the district 
court found that the predominance and 
ascertainability requirements were met based on 
summary-report logs that purportedly listed each 

992 F.3d 412, *427; 2021 U.S. App. LEXIS 8601, **28

10 Cases Every Attorney Should
Know

Page 540 of 619



successful recipient of the two fax advertisements 
by fax number. It noted that, although Lyngaas had 
yet to authenticate the logs, the court could still 
consider them at the class-certification stage.

This court has never required a district court to 
decide conclusively at the class-certification stage 
what evidence will ultimately be admissible at trial. 
Nor does any binding precedent impose such a 
requirement. See Hicks, 965 F.3d at 465 ("We have 
yet to settle this matter."). We conclude that, on this 
issue of first impression, the district court is correct.

As an initial matter, the Supreme Court has 
helpfully [**32]  shed some light on this subject. In 
deciding whether to certify a class, the trial court 
must undertake a "rigorous analysis" to ensure  
"that the prerequisites of Rule 23(a) have been 
satisfied." Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 
147, 161, 102 S. Ct. 2364, 72 L. Ed. 2d 740 (1982). 
Although this analysis sometimes requires the trial 
court to "probe behind the pleadings," at other 
times, "the issues are plain enough from the 
pleadings"—suggesting that admissible evidence is 
not always required. Id. at 160. Either way, a party 
seeking to maintain a class action must "satisfy 
through evidentiary proof at least one of the 
provisions of Rule 23(b)." Comcast Corp. v. 
Behrend, 569 U.S. 27, 33, 133 S. Ct. 1426, 185 L. 
Ed. 2d 515 (2013) (explaining that "the same 
analytical principles govern Rule 23(b).").

We hold, as have the Eighth and Ninth Circuits, 
that such "evidentiary proof" need not amount to 
admissible evidence, at least with respect to 
nonexpert  [*429]  evidence. See In re Zurn Pex 
Plumbing Prods. Liab. Litig., 644 F.3d 604, 611, 
614 (8th Cir. 2011) (holding that a district court 
need not "decide conclusively at the class 
certification stage what evidence will ultimately be 
admissible at trial"); Sali v. Corona Reg'l Med. 
Ctr., 909 F.3d 996, 1004 (9th Cir. 2018) 
("Inadmissibility alone is not a proper basis to 
reject evidence submitted in support of class 
certification.").

The Eighth and Ninth Circuits have persuasively 

explained that the differences between Rule 23, 
summary judgment, and trial "warrant greater 
evidentiary freedom at the class 
certification [**33]  stage." Sali, 909 F.3d at 1005. 
Because class certification must occur at "an early 
practicable time after a person sues or is sued as a 
class representative," Fed. R. Civ. P. 23(c)(1)(A), 
"[l]imiting class-certification-stage proof to 
admissible evidence risks terminating actions 
before a putative class may gather crucial 
admissible evidence . . . [a]nd transform[s] a 
preliminary stage into an evidentiary shooting 
match," Sali, 909 F.3d at 1004; Zurn Pex, 644 F.3d 
at 613 ("As class certification decisions are 
generally made before the close of merits 
discovery, the court's analysis is necessarily 
prospective and subject to change, and there is 
bound to be some evidentiary uncertainty.") 
(internal citation omitted).

Summary judgment and class certification occurred 
simultaneously in this case, but the district court 
nevertheless relied on the natural progression of 
litigation and evidentiary discovery. It noted that, 
although the summary-report logs were not 
admissible evidence, "Lyngaas has indicated that he 
will be able to admit the evidence at trial."

 Further, unlike a summary-judgment decision or a 
judgement after trial, a class-certification order is 
"inherently tentative." Coopers & Lybrand v. 
Livesay, 437 U.S. 463, 469 n.11, 98 S. Ct. 2454, 57 
L. Ed. 2d 351 (1978); Fed. R. Civ. P. 23(c)(1)(C) 
("An order that grants or denies class certification 
may be altered or amended before final 
judgment."). [**34]  Therefore, "[a]pplying the 
formal strictures of trial to such an early stage of 
litigation makes little common sense." Sali, 909 
F.3d at 1004; see also Zurn Pex, 644 F.3d at 613-14 
("Because a decision to certify a class is far from a 
conclusive judgment on the merits of the case, it is 
'of necessity not accompanied by the traditional 
rules and procedure applicable to civil trials.'") 
(quoting Eisen v. Carlisle & Jacquelin, 417 U.S. 
156, 178, 94 S. Ct. 2140, 40 L. Ed. 2d 732 (1974)) 
(alterations omitted)).
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Numerous district courts in our circuit have indeed 
depended on the concept that the "manner and 
degree of evidence required" shifts through 
"successive stages of the litigation," see Sali, 909 
F.3d at 1006, and have thus considered evidence at 
the class-certification stage that is reliable but that 
might ultimately be deemed inadmissible. In 
Serrano v. Cintas Corp, No. 04-40132, 2009 U.S. 
Dist. LEXIS 26606, 2009 WL 910702 (E.D. Mich. 
Mar. 31, 2009), aff'd sub nom. Davis v. Cintas 
Corp., 717 F.3d 476 (6th Cir. 2013), for example, 
both parties submitted employee declarations in 
support of and in opposition to the plaintiffs' 
motions to certify the classes. 2009 U.S. Dist. 
LEXIS 26606, [WL] at *2-3. The district court 
denied both parties' motions to strike the 
declarations, explaining that "[a]t this stage of 
litigation, the Court should consider all the 
evidence presented in support of and in opposition 
to class certification, and grant to the evidence the 
weight that the Court finds is most appropriate." 
2009 U.S. Dist. LEXIS 26606, [WL] at *3; see also 
Stephenson v. Family Solutions of Ohio, Inc., No. 
1:18cv2017, 499 F. Supp. 3d 467, 2020 U.S. Dist. 
LEXIS 205972, 2020 WL 6485106, at *6 (N.D. 
Ohio Nov. 4, 2020) [**35]  (rejecting the 
defendants' motion to strike the plaintiffs' 
unauthenticated exhibits, reasoning that the court's 
inquiry at the class-certification  [*430]  stage is 
"tentative, preliminary, and limited") (citation and 
internal quotation marks omitted); Tedrow v. 
Cowles, No. 2:06-cv-637, 2007 U.S. Dist. LEXIS 
67391, 2007 WL 2688276, at *2-3 (S.D. Ohio Sept. 
12, 2007) (finding that "the rules of evidence are 
not to be applied strictly in deciding a motion for 
class certification," and thus rejecting a motion to 
strike where the defendants disputed the 
authenticity of the exhibit).

The cases that the defendants rely on are 
unpersuasive. They first cite to Sandusky Wellness 
Center, LLC v. ASD Specialty Healthcase, Inc., 863 
F.3d 460 (6th Cir. 2017), in which  this court 
upheld the district court's denial of class 
certification. The district court in that case had 
concluded that the plaintiff could not satisfy the 

predominance and ascertainability requirements 
when she had evidence that the fax in question was 
successfully transmitted to 75 percent of the 
individuals targeted, but lacked the fax logs to 
show which individuals actually received the fax. 
Id. at 470. Because "no circuit court has ever 
mandated certification of a TCPA class where fax 
logs did not exist," this court affirmed the district 
court's decision. Id. at 473. In the present [**36]  
case, however, the fax logs do exist. The only 
remaining question before the district court was 
whether they could be authenticated. In short, the 
requisite evidentiary proof was lacking in 
Sandusky, but was present here.

Defendants next cite to Unger v. Amedisys Inc., 401 
F.3d 316 (5th Cir. 2005), the only circuit case to 
explicitly state that "findings must be made based 
on adequate admissible evidence to justify class 
certification." Id. at 319. Unger is unhelpful, 
however, because the question of admissibility 
played no part in that court's disposition of the case. 
Although the Unger court indeed made the 
statement in its introductory paragraph, it later 
noted that "[c]lass certification hearings should not 
be mini-trials" and proceeded to focus on whether 
the proffered evidence was adequate—not whether 
it was admissible. Id. at 321, 325. It ultimately 
decertified the class because the district court had 
failed to consider, in a complex fraud case, several 
factors relevant to whether a proposed investor 
class satisfied Rule 23(b)(3)'s predominance 
requirement. Id. at 323-25.

By contrast, the district court here undertook the 
rigorous analysis required of it and correctly found 
sufficient evidence for class certification. The court 
had before it summary-report logs that detailed 
which [**37]  fax numbers had purportedly 
received the faxes at issue, as well as other 
corroborating evidence, such as Curaden USA's 
target lists of fax numbers and numerous emails 
detailing the transmissions. All that was left was 
authentication of the summary-report logs. 
Requiring the court to "rely[ ] on formalistic 
evidentiary objections" at this stage would have 
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been inappropriate, particularly given Lyngaas's 
assurance that he would be able to authenticate the 
logs at trial. See Sali, 909 F.3d at 1006 ("By relying 
on admissibility alone as a basis to strike the Ruiz 
declaration, the district court rejected evidence that 
likely could have been presented in an admissible 
form at trial."). The court therefore did not abuse its  
discretion in granting class certification when it 
relied on evidence that had yet to be authenticated.

F. The district court's evidentiary rulings

We next examine the district court's evidentiary 
rulings. Decisions by a district court to admit or 
exclude evidence are reviewed under the abuse-of-
discretion standard and reversed "only if we are 
firmly convinced of a mistake that affects 
substantial rights and amounts to more than 
harmless error." United States v.  [*431]  Baldwin, 
418 F.3d 575, 579 (6th Cir. 2005) (internal 
quotation marks omitted). Lyngaas [**38]  argues 
that the district court abused its discretion by 
excluding the summary-report logs and the 
opinions of his expert witness, Lee Howard, from 
evidence.

Regarding the summary-report logs, we agree with 
the district court's conclusion that the logs at issue 
do not constitute hearsay. The hearsay rule applies 
only to out-of-court statements, Fed. R. Evid. 
801(c)(1), and the rule defines a "statement" as "a 
person's oral assertion, written assertion, or 
nonverbal conduct, if the person intended it as an 
assertion," Fed. R. Evid. 801(a). The "written 
assertion" here was not made by a "person"; the 
court instead found, and the defendants do not 
contest, that the logs were data compilations 
automatically generated by a computer. This means 
that the logs are not hearsay. See Patterson v. City 
of Akron, 619 F. App'x 462, 479-80 (6th Cir. 2015) 
(holding that a Taser Report was "merely a report 
of raw data produced by a machine" and thus did 
not constitute hearsay) (collecting similar cases); 
United States v. Lamons, 532 F.3d 1251, 1263-64 
(11th Cir. 2008) (concluding that a computer-

generated spreadsheet of telephone billing data was 
not hearsay).

But overcoming the defendants' hearsay objection 
was not sufficient to make the summary-report logs 
admissible. A computer-generated compilation 
might still "present evidentiary concerns. A 
machine might malfunction, [**39]  produce 
inconsistent results or have been tampered with." 
United States v. Lizarraga-Tirado, 789 F.3d 1107, 
1110 (9th Cir. 2015). "[S]uch concerns are 
addressed by the rules of authentication," id., and 
Lyngaas thus had the burden of authenticating the 
logs.

 Federal Rule of Evidence 901(a) requires a 
proponent of evidence to produce proof "sufficient 
to support a finding that the item is what the 
proponent claims it is." Rule 901(b) in turn 
provides a nonexhaustive list of means by which to 
authenticate evidence. By not presenting anyone to 
attest as to how the logs at issue were created or to 
personally vouch for their accuracy, Lyngaas failed 
to satisfy the requirements of Rule 901. 
Accordingly, the district court did not abuse its 
discretion in ruling that the logs were inadmissible 
as evidence.

Nor did the district court abuse its discretion in 
concluding that Howard's testimony was both 
unreliable under Daubert and unpersuasive. The 
court found that Howard's opinions regarding the 
successful number of fax transmissions were 
premised entirely on the unauthenticated summary-
report logs, as well as by an affidavit from the 
president of WestFax that was filed in another case 
and thus did not address the specific data at issue in 
the present case. Howard's opinions, therefore, did 
not meet the Daubert [**40]  requirement that an 
expert's "knowledge" be premised on "'good 
grounds' based on what is known" and not on 
"subjective belief or unsupported speculation." 
Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 
579, 590, 113 S. Ct. 2786, 125 L. Ed. 2d 469 
(1993). And again, because of the lack of testimony 
describing how the report logs were created or 
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having anyone vouch for their accuracy, Howard's 
opinions regarding the logs were both speculative 
and unpersuasive. We will thus not disturb the 
district court's evidentiary rulings.

G. The district court's use of a claims-
administration process

Because we find that the district court did not abuse 
its discretion in making its evidentiary rulings, we 
next consider the claims-administration process 
imposed by the court. Curaden USA does not 
dispute,  [*432]  and the court correctly found, that 
"Curaden USA sent two mass-fax transmissions." 
Nor is there any dispute that Lyngaas was one of 
the recipients of the fax advertisements. 
Nevertheless, Curaden USA argues that, because 
Lyngaas failed to establish the precise number of 
individuals who received the faxes, the claims-
administration process established by the court to 
afford class members relief is inappropriate.

As the district court aptly noted, "courts [in class 
actions] must use their discretion, [**41]  and in 
many cases their ingenuity, to shape decrees or to 
develop procedures for ascertaining damages and 
distributing relief that will be fair to the parties." 
(quoting 7AA Charles Alan  Wright, Arthur R. 
Miller & Mary Kay Kane, Federal Practice & 
Procedure § 1784 (3d ed. 2017)). The manner of a 
claims-administration process is to be driven by the 
particular needs of an individual case, id., with the 
ultimate goal of distributing "as much of the 
available damages remedy to class members as 
possible and in as simple and expedient a manner 
as possible," 4 William B. Rubenstein, Newberg on 
Class Actions § 12:15 (5th ed. 2017).

Contrary to Curaden USA's argument, the situation 
at hand—where there exists a target list of fax 
numbers that were sent the unsolicited fax 
advertisement—is precisely the type best handled 
through a claims-administration process. See, e.g., 
Krakauer v. Dish Network, LLC, No. 1:14-CV-333, 
2017 U.S. Dist. LEXIS 117713, 2017 WL 3206324, 
at *5 (M.D.N.C. July 27, 2017) ("[T]he trial already 

established all of the elements necessary to prove a 
violation . . . . Whether a claimant is a class 
member is a question that can be more 
appropriately, fairly, and efficiently resolved 
through a claims administration process as 
authorized by Rule 23."); Booth v. Appstack, Inc., 
No. C13-1533JLR, 2016 U.S. Dist. LEXIS 83996, 
2016 WL 3620798, at *2 (W.D. Wash. June 28, 
2016) [**42]  ("Whether a given claimant is a 
rightful class member is an inquiry common to 
every consumer class action that reaches the claims 
administration stage."); Boundas v. Abercrombie & 
Fitch Stores, Inc., 280 F.R.D. 408, 417 (N.D. Ill. 
2012) (recognizing that a court need not ascertain 
"absent class members' actual identities . . . before a 
class can be certified," so long as the class 
members can be identified in the claims-
administration process).

The class here consists of "[a]ll persons who were 
successfully sent one or more facsimiles in March 
2016 offering the Curaprox '5460 Ultra Soft 
Toothbrush' for '.98 per/brush' to 'dental 
professionals only.'" To secure relief, claimants 
must submit sworn affidavits attesting to the 
following information: "(1) their name, (2) their 
contact information, including fax number and 
address, (3) their receipt of a fax from Curaden 
USA on March 8, 2016 and/or on March 28, 2016, 
and (4) that they did not expressly invite or permit 
Curaden USA to send them faxes." The claims 
administrator will then "verify[ ] the information 
contained in each claimant's affidavit with the 
information reflected on the target lists" and the 
parties will "confer regarding disputes or agreement 
with respect to each claimant's status [**43]  as a 
class member."

Curaden USA's concern that those who did not 
receive the fax will erroneously be afforded 
damages is alleviated by the claims-administration 
process designed by the district court  to weed out 
those who do not fit within the class definition. We 
therefore conclude that the district court's 
establishment of a claims-administration process 
was proper.
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H. Personal jurisdiction over Curaden USA as to 
non-Michigan class members

Curaden USA's final argument is that, "pursuant to 
the Supreme Court's  [*433]  decision in Bristol-
Myers Squibb," the "district court's exercise of 
jurisdiction over out-of-state plaintiffs violated 
Curaden USA's due process rights and should be 
reversed." In short, Curaden USA asks us to extend 
Bristol-Myers Squibb Company v. Superior Court 
of California, San Francisco County, 137 S. Ct. 
1773, 198 L. Ed. 2d 395 (2017)—which held that a 
state court in a mass action must have personal 
jurisdiction over the defendant as to each 
plaintiff—to federal class actions. This would 
require the district court to have personal 
jurisdiction over the defendant as to each unnamed 
class member.

We decline to extend Bristol-Myers Squibb in this 
manner. Long-standing precedent shows that courts 
have routinely exercised personal jurisdiction over 
out-of-state defendants in nationwide class 
actions, [**44]  and the personal-jurisdiction 
analysis has focused on the defendant, the forum, 
and the named plaintiff, who is the putative class 
representative. Besides being well established, this 
rule has a well-reasoned basis for its existence.

As the Seventh Circuit highlighted in Mussat v. 
IQVIA, Inc., 953 F.3d 441 (7th Cir. 2020), the 
argument made by Curaden USA would constitute 
"a major change in the law of personal jurisdiction 
and class actions." Id. at 448. There has long been a 
"general consensus that due process principles did 
not prohibit a plaintiff from seeking to represent a 
nationwide class in federal court, even if the federal 
court did not have general jurisdiction over the 
defendant." Id. at 445. "For cases relying on 
specific jurisdiction over the defendant, minimum 
contacts, purposeful availment, and relation to the 
claim were assessed only with respect to the named 
plaintiffs . . . . Once certified, the class as a whole 
is the litigating entity." Id.

This historical practice is not confined to the lower 

courts. The Supreme Court has "regularly 
entertained cases involving nationwide classes 
where the plaintiff relied on specific, rather than 
general, personal jurisdiction in the trial court, 
without any comment about the supposed 
jurisdictional [**45]  problem" raised by Curaden 
USA. Id. (citing Wal-Mart Stores, Inc. v. Dukes, 
564 U.S. 338, 131 S. Ct. 2541, 180 L. Ed. 2d 374 
(2011)), a nationwide class action brought in a 
federal court in California in which the defendant 
was headquartered in Arkansas and incorporated in 
Delaware, and Phillips Petroleum Co. v. Shutts, 
472 U.S. 797, 105 S. Ct. 2965, 86 L. Ed. 2d 628 
(1985), a nationwide class action brought in a state 
court in Kansas in which the defendant was 
headquartered in Oklahoma and incorporated in 
Delaware). In sum, "[d]ecades of case law show 
that . . . the practice of federal courts"—i.e., 
precedent—has not required any contacts, let alone 
"minimum" contacts in the specific-jurisdiction 
sense, between absent class members and the 
forum. Id.

The facts at issue in Bristol-Myers Squibb reside 
outside the class-action context. Bristol-Myers 
Squibb involved not a class action in federal court, 
but a mass-tort action in state court. Bristol-Myers 
Squibb, 137 S. Ct. at 1777. Hundreds of individual 
plaintiffs (86 from California, and 592 from 33 
other states) filed eight separate complaints in 
California state courts, asserting state-law claims 
based on injuries allegedly caused by Plavix, a 
blood-thinning drug. Id. at 1778. The separate 
complaints were assigned as a coordinated action to 
a state trial-court judge. See Bristol-Myers Squibb 
Co. v. Superior Court, 1 Cal. 5th 783, 206 Cal. 
Rptr. 3d 636, 377 P.3d 874, 878 (2016). Such a 
coordinated mass action is "authorized under 
section 404 of the California Civil Procedure Code, 
but [**46]  . . . has no analogue in the Federal 
 [*434]  Rules of Civil Procedure." Mussat, 953 
F.3d at 446.

Bristol-Myers Squibb contested the state court's 
jurisdiction over the out-of-state plaintiffs' claims, 
arguing that those plaintiffs had no connection to 
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the state of California. Bristol-Myers Squibb, 137 S. 
Ct. at 1777-78. The California Supreme Court 
rejected the argument, holding instead that the out-
of-state plaintiffs could bring their state-law claims 
in California court based on California's "sliding 
scale approach to specific jurisdiction." Bristol-
Myers Squibb, 377 P.3d at 889 (citation omitted). 
That approach allowed the required "connection 
between the forum contacts and the claim" to be 
reduced depending on how "wide ranging the 
defendant's forum contacts" were. Id. at 885.

The United States Supreme Court reversed. It first 
examined precedent, noting that "the primary focus 
of our personal jurisdiction inquiry is the 
defendant's relationship to the forum State." 
Bristol-Myers Squibb, 137 S. Ct. at 1779. Should 
general jurisdiction not exist, the court turns to 
specific jurisdiction, under which "the suit must 
arise out of or relate to the defendant's  contacts 
with the forum." Id. at 1780 (alterations, citation, 
and internal quotation marks omitted) (emphasis in 
original). "[T]here must be an affiliation between 
the forum and the underlying controversy, [**47]  
principally, an activity or an occurrence that takes 
place in the forum State and is therefore subject to 
the State's regulation." Id. (alterations, citation, and 
internal quotation marks omitted).

Against this backdrop, the Supreme Court held that 
California's "sliding scale approach" contravened 
these "settled principles regarding specific 
jurisdiction" because that approach relaxed "the 
strength of the requisite connection between the 
forum and the specific claims at issue." Id. at 1781. 
Critically, there was no "adequate link between the 
State and the nonresidents' claims." Id. That some 
plaintiffs were allegedly injured in California "does 
not allow the State to assert specific jurisdiction 
over the nonresidents' claims," even if the "third 
parties (here, the plaintiffs who reside in California) 
can bring claims similar to those brought by the 
nonresidents." Id.

The Supreme Court stated that its decision was 
nothing more than a "straightforward application . . 

. of settled principles of personal jurisdiction." Id. 
at 1783. And the Court was careful to cabin the 
scope of its decision. Because the Court had 
mentioned "federalism interests" and "the due 
process limits on the exercise of specific 
jurisdiction [**48]  by a State," its final words 
noted that the decision did not address "whether the 
Fifth Amendment imposes the same restrictions on 
the exercise of personal jurisdiction by a federal 
court." Id. at 1780-84. It also did not touch on 
whether the same result would apply to a class 
action under Rule 23 of the Federal Rules of Civil 
Procedure. See id. at 1789 n.4 (Sotomayor, J., 
dissenting) ("[T]he Court today does not confront 
the question whether its opinion here would also 
apply to a class action.").

Despite the pains that the Supreme Court took to 
limit is decision, litigants have rushed to argue that 
Bristol-Myers Squibb renders many nationwide 
class actions constitutionally invalid for lack of 
specific personal jurisdiction over the defendant 
with respect to the claims of unnamed class 
members. The vast majority of lower courts have 
rejected their arguments, as has the only circuit 
court to have so far addressed the issue. See 
Chernus v. Logitech, Inc., No. 17-673(FLW), 2018 
U.S. Dist. LEXIS 70784, 2018 WL 1981481, at 
*7 [*435]  (D.N.J. Apr. 27, 2018) (collecting 
cases); Mussat, 953 F.3d 441.

We follow their lead in holding that Bristol-Myers 
Squibb does not extend to federal class actions. 
There are at least two related reasons supporting the 
long-standing rule. First, a class action is formally 
one suit in which, as a practical matter, a defendant 
litigates against only the class 
representative. [**49]  Second and relatedly, 
precedent shows that absent class members are not 
considered "parties," as a class representative is, for 
certain jurisdictional purposes.

The different procedures underlying a mass-tort 
action and a class action demand diverging specific 
personal jurisdiction analyses. See Mussat, 953 
F.3d at 446-47. A class action is the product of the 
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certification procedures set forth in Rule 23, and 
these "[p]rocedural formalities matter," as they 
result in practical differences. Id. at 446. The 
Seventh Circuit persuasively points out that the 
Supreme Court, in Taylor v. Sturgell, 553 U.S. 880, 
128 S. Ct. 2161, 171 L. Ed. 2d 155 (2008),

stressed the importance of class certification as 
a pre-requisite for binding a nonparty 
(including an unnamed class member) to the 
outcome of a suit. Id. at 894. With that in mind, 
it rejected the notion of "virtual representation" 
as an end-run around the careful procedural 
protections outlined in Rule 23. Id. at 901. 
Class actions, in short, are different from many 
other types of aggregate litigation, and that 
difference matters in numerous ways for the 
unnamed members of the class.

Id. at 446-47.

In a coordinated mass action, each plaintiff is a 
named party. That means that the defendant must 
defend against each plaintiff and their 
individualized claims. Although the statute at issue 
in Bristol-Myers [**50]  Squibb allowed the trial 
court to "consolidate their cases for resolution of 
shared legal issues," the court would eventually 
"mov[e] on to individual issues." Mussat, 953 F.3d 
at 447. These individual issues might "present 
significant variations" such that a defense would 
require different legal theories or different 
evidence. Sanchez v. Launch Tech. Workforce 
Sols., LLC, 297 F. Supp. 3d 1360, 1366 (N.D. Ga. 
2018).

In a class action, by contrast, "the lead plaintiffs 
earn the right to represent the interests of absent 
class members by satisfying all four criteria of Rule 
23(a) and one branch of Rule 23(b)." Mussat, 953 
F.3d at 447. The defendant "is presented with a 
unitary, coherent claim to which it  need respond 
only with a unitary, coherent defense." Sanchez, 
297 F. Supp. 3d at 1366. In this sense, the only 
"suit" before the court is the one brought by the 
named plaintiff. Thus, when the court considers 
whether the suit "arise[s] out of or relate[s] to the 

defendant's contacts with the forum," Bristol-
Myers, 137 S. Ct. at 1780 (alterations and citation 
omitted), the court need analyze only the claims 
raised by the named plaintiff, who in turn 
represents the absent class members, see Gen. Tel. 
Co. of the Sw. v. Falcon, 457 U.S. 147, 155, 102 S. 
Ct. 2364, 72 L. Ed. 2d 740 (1982) ("The class-
action device was designed as 'an exception to the 
usual rule that litigation is conducted by and on 
behalf of the individual named parties only.'") 
(quoting Califano v. Yamasaki, 442 U.S. 682, 700-
01, 99 S. Ct. 2545, 61 L. Ed. 2d 176 (1979)).

The dissent's contrary view fails to 
concentrate [**51]  on the "affiliation between the 
forum and the underlying controversy," the core of 
the specific-jurisdiction inquiry. See Bristol-Myers 
Squibb, 137 S. Ct. at 1780. Rather, the dissent 
hangs its hat on Phillips Petroleum Co. v. Shutts, 
472 U.S. 797,  [*436]  105 S. Ct. 2965, 86 L. Ed. 
2d 628 (1985). But the Supreme Court in Shutts, 
confronted with a personal-jurisdiction challenge 
by the out-of-state defendant, in fact allowed the 
nationwide class action to proceed.

In that case, one Kansas resident and two 
Oklahoma residents brought a nationwide class 
action in a Kansas state court for interest on 
delayed royalty payments stemming from natural 
gas operations in eleven states. Id. at 799-801. The 
defendant, a Delaware corporation with its 
principal place of business in Oklahoma, attempted 
to avoid its obligations to non-Kansas residents on 
personal-jurisdiction grounds. It asserted that the 
"Kansas trial court did not possess personal 
jurisdiction over absent plaintiff class members as 
required by International Shoe Co. v. Washington, 
326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95 (1945), 
and similar cases" because the absent class 
members "did not possess 'minimum contacts' with 
Kansas." Id. at 802. As such, the defendant argued, 
absent class members should be required to 
affirmatively request inclusion into the class. Id. at 
812.

The Supreme Court in Shutts expressly rejected the 
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defendant's attempt to impose the "minimum 
contacts" requirement [**52]  of the Due Process 
Clause onto absent class members, finding that the 
defendant's argument was supported by "little, if 
any precedent." Id. at 812. Instead, the "minimal 
procedural due process protection" owed by the 
forum state to the absent class members was 
satisfied by a "fully descriptive" opt-out notice 
mailed to each class member, id. at 811-812, 814, 
as well as by class certification procedures 
requiring "that the named plaintiff at  all times 
adequately represent the interests of the absent 
class members," id. at 812. In other words, due to 
the opt-out and certification procedures, the Kansas 
trial court could exercise jurisdiction over the 
absent class members. Id. at 811.

The dissent makes an unjustified inferential leap 
from Shutts. It argues that because a court must 
provide due process protection to absent class 
members, a court must also have specific personal 
jurisdiction over the defendant as to those absent 
class members. (Dissent at p. 36) But as the Shutts 
Court emphasized, the Due Process Clause places 
different demands on the court as to each, and the 
jurisdictional inquiry changes precisely because of 
the unique posture of a class action. The dissent, 
like the defendant in Shutts, both conflates 
jurisdictional inquiries and "ignores the differences 
between class-action [**53]  plaintiffs, on the one 
hand, and defendants in nonclass civil suits on the 
other," id. at 812, as well as the differences 
between named plaintiffs and absent class 
members, id. at 809-810. These practical 
differences are more than material to the due 
process inquiry in Shutts; they are decisive. The 
class-certification procedures ensure the "common 
nature of the named plaintiffs' and the absent 
plaintiffs' claims, the adequacy of representation, 
[and] the jurisdiction possessed over the class," 
thus fundamentally changing the nature of the suit 
and the jurisdictional analysis. Id. at 809.

Not only does the dissent read a new and 
unsupported holding into Shutts (that a court must 
have specific personal jurisdiction over the 

defendant as to each absent class member), but it 
then proceeds to read a new and unsupported 
holding into Bristol-Myers Squibb as well: that "a 
state court lacks the power to decide the absent 
class members' claims if they arise from wholly 
out-of-state activity." (Dissent at p. 37-38). What 
the dissent papers over is that  [*437]  Bristol-
Myers Squibb involved a mass action rather than a 
class action, which, as we have already explained, 
is a very material distinction. In short, the dissent 
asserts that our analysis rests [**54]  upon the 
difference between the jurisdictional powers of a 
state court versus a federal court (it does not), and 
that both Shutts and Bristol-Myers Squibb have 
already answered the jurisdictional question 
presented in this case (they have not).

To put this issue another way, we are tasked, when 
determining whether a court may exercise specific 
personal jurisdiction over a defendant, to analyze 
the "relationship among the defendant, the forum, 
and the litigation," Daimler AG v. Bauman, 571 
U.S. 117, 132-33, 134 S. Ct. 746, 187 L. Ed. 2d 
624 (2014),  and that relationship does not depend 
on the makeup of the unnamed class members. 
Curaden USA inflicted injuries in Michigan, and 
the resulting litigation—depositions, discovery, 
etc.—stemmed from those injuries. The litigation 
would not have changed had the absent class 
members been composed solely of Michiganders or 
of individuals spanning all fifty states. That is 
because class-action procedures allowed the district 
court to treat the class as a single litigating entity 
represented by one Michigander. Indeed, only after 
Lyngaas's claim was litigated and after judgment 
was rendered, were the absent class members 
brought into the picture to collect their due through 
an administrative process. To find, therefore, that 
the [**55]  underlying suit changes depending on 
the diversity of absent class members is to ignore 
the practical realities of class-action litigation and 
the formal status of the class representative vis-à-
vis the absent class members.

The Supreme Court has recognized as much, and 
has thus held that these procedures make 
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"[n]onnamed class members . . . parties for some 
purposes and not for others." Devlin v. Scardelletti, 
536 U.S. 1, 9-10, 122 S. Ct. 2005, 153 L. Ed. 2d 27 
(2002); see also Shutts, 472 U.S. at 808 ("[A] 'class' 
or 'representative' suit [is] an exception to the rule 
that one could not be bound by judgment in 
personam unless one [is] made fully a party in the 
traditional sense."). The Devlin Court concluded, in 
determining whether absent class members could 
appeal a court-approved settlement, that "[t]he label 
'party' does not indicate an absolute characteristic, 
but rather a conclusion about the applicability of 
various procedural rules that may differ based on 
context." Devlin, 536 U.S. at 10.

Regarding subject-matter jurisdictional inquires, 
the Supreme Court has held that absent class 
members are not considered parties at all. See id. at 
10 (noting that absent class members are not 
considered parties for assessing whether the 
requirement of diverse citizenship under 28 U.S.C. 
§ 1332 has been met); Exxon Mobil Corp. v. 
Allapattah Servs., Inc., 545 U.S. 546, 566-67, 125 
S. Ct. 2611, 162 L. Ed. 2d 502 (2005) (recognizing 
that, as long [**56]  as the named representative 
meets the amount-in-controversy requirement, 
jurisdiction exists over the claims of the unnamed 
class members). And this is so even though subject-
matter jurisdiction is a constitutional and statutory 
requirement, Steel Co. v. Citizens for a Better Env't, 
523 U.S. 83, 89, 118 S. Ct. 1003, 140 L. Ed. 2d 210 
(1998), and is perhaps more fundamental than 
personal jurisdiction because it cannot be waived or 
forfeited, Arbaugh v. Y&H Corp., 546 U.S. 500, 
514, 126 S. Ct. 1235, 163 L. Ed. 2d 1097 (2006). 
As the Mussat court aptly concluded, we "see no 
reason why personal jurisdiction should be treated 
any differently from subject-matter jurisdiction . . . 
: the named representatives must be able to 
demonstrate either general or specific personal 
jurisdiction,  [*438]  but the unnamed class 
members are not required to do so." 953 F.3d at 
447.

In sum, long-standing precedent regarding personal 
jurisdiction over defendants as to absent class 

members is well supported. We therefore reject 
Curaden USA's jurisdictional argument.

IV. CONCLUSION

For all of the reasons set forth above, we AFFIRM 
the judgment of the district court.

Concur by: THAPAR (In Part)

Dissent by: THAPAR (In Part)

Dissent

 CONCURRING IN PART AND DISSENTING 
IN PART

THAPAR, Circuit Judge, concurring in part and 
dissenting in part. While I agree with most of the 
majority's thoughtful opinion, I believe a federal 
rule and a federal [**57]  statute require us to 
narrow the class.

Federal courts follow federal rules of procedure. 
When those rules incorporate other restrictions, 
courts must comply with those restrictions as well. 
Here, that means the federal district court must 
respect the due process principles that would apply 
in state court. A Michigan state court could not 
resolve the claims of out-of-state class members 
(without violating the defendant's right to due 
process). Because of the federal rules, neither can 
the federal court. Since the court lacks personal 
jurisdiction over one of the defendants for the 
claims of out-of-state class members, I would 
exclude those plaintiffs from the class.

Federal courts also follow federal statutes. Here, 
the statutory question is comparatively simple: 
Does the Telephone Consumer Protection Act make 
it illegal to send unauthorized fax ads to 
computers? The majority concludes that it does, 
because it considers a computer to be a type of 
"telephonic facsimile machine." I respectfully 
disagree.

I.
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This is a nationwide class action filed in the Eastern 
District of Michigan. The named plaintiff, a dentist 
in Michigan, sued Curaden USA, a toothbrush 
company incorporated and headquartered [**58]  in 
Ohio. The plaintiff claims that Curaden faxed 
toothbrush ads to hundreds of dentists across the 
country in violation of federal law. Curaden argues 
that a Michigan court can resolve the dispute only 
for Michigan dentists; the ones from other states 
must sue elsewhere.

Curaden is right. Courts do not have unlimited 
authority to bind parties to their judgments. Here, a 
Michigan state court could not decide the claims of 
out-of-state dentists. Although this case is in federal 
court, the state court rules are what matter. Why? 
Because the federal rules ordinarily require federal 
courts to "follow state law in determining the 
bounds of their jurisdiction over persons." Daimler 
AG v. Bauman, 571 U.S. 117, 125, 134 S. Ct. 746, 
187 L. Ed. 2d 624 (2014); Fed. R. Civ. P. 
4(k)(1)(A). (There are exceptions, but none apply 
here.) A Michigan court's jurisdiction is limited by 
Michigan law and by the Fourteenth Amendment to 
the Constitution. The parties agree that Michigan 
law does not pose an obstacle, so what follows is an 
analysis of the Fourteenth Amendment's constraints 
on a state court's jurisdiction.

Of course, the Fifth Amendment (not the 
Fourteenth) supplies the due process limits on 
jurisdiction in federal courts. See Bristol-Myers 
Squibb Co. v. Super. Ct. of Cal., 137 S. Ct. 1773, 
1783-84, 198 L. Ed. 2d 395 (2017). But the crucial 
question is what the Fourteenth Amendment 
allows. That's because the federal rule authorizing 
jurisdiction over Curaden  [*439]  USA, Rule 
4(k)(1)(A), incorporates the Fourteenth 
Amendment's protections. [**59]  See Daimler, 
571 U.S. at 121 ("The question presented is 
whether the Due Process Clause of the Fourteenth 
Amendment precludes the [federal] District Court 
from exercising jurisdiction over Daimler in this 
case . . . ."). The majority does not consider this 
aspect of Rule 4(k)(1)(A), and its analysis relies in 
part on the distinction between federal and state 

courts. But until the rules change, that's a 
distinction without a difference: The Fourteenth 
Amendment matters just as much in federal court.

A.

State courts, like federal courts, have the authority 
to decide cases and issue binding judgments. But 
this power is limited. Under the Due Process 
Clause of the Fourteenth Amendment, a state court 
cannot bind citizens of another state (without their 
consent) unless those citizens had some relevant 
contact with the forum state. This requirement—
called "personal jurisdiction"—is one of the 
constitutional guarantees of due process.

Three basic principles frame the personal 
jurisdiction analysis for corporations. First, a state 
court has personal jurisdiction to adjudicate any 
claims against corporations that are "at home" in 
the state. Daimler, 571 U.S. at 126-27. Second, it 
can also adjudicate claims against a corporation of 
another state, as long as the claims "arise out of or 
relate to" the corporation's contacts with the forum 
state. Id. (cleaned up). Third, any [**60]  party can 
consent to a state court's exercise of personal 
jurisdiction. Burger King Corp. v. Rudzewicz, 471 
U.S. 462, 473 n.14, 105 S. Ct. 2174, 85 L. Ed. 2d 
528 (1985).

 Take a simplified version of this case as an 
example. If Curaden USA—an Ohio corporation—
sent an unlawful fax to a dentist in Texas, the 
dentist could sue in Ohio or in Texas. The Ohio 
state court could issue a judgment that binds the 
defendant because Curaden is at home in Ohio. The 
Texas state court could too, because the claim 
arises out of Curaden's contacts in Texas. And both 
courts could bind the dentist, who consented to 
jurisdiction by choosing the forum.

What if the Texan dentist sued in Michigan? A 
Michigan state court would dismiss the case for 
lack of jurisdiction. Curaden is not at home in 
Michigan, and the claim does not arise out of or 
relate to the company's contacts with Michigan. See 
Daimler, 571 U.S. at 126-27. So without Curaden's 
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consent, the Michigan court would have no power 
to bind the company to its judgment.

Now suppose the company sent the same fax to 
thousands of dentists at the same time—the Texan 
dentist and a host of Michigan dentists too. Since 
the company sent the fax to Michigan dentists in 
exactly the same way as it did the dentist in Texas, 
you might think that the Texan's claim "relates to" 
the company's [**61]  contacts with Michigan. See 
id. (affirming that state courts have specific 
personal jurisdiction over claims that "arise out of 
or relate to the defendant's contacts with the forum" 
(emphasis added) (cleaned up)); 2 William B. 
Rubenstein, Newberg on Class Actions § 6:26 (5th 
ed. 2020) (explaining the theory). So could the 
Texan sue in Michigan? No. The Supreme Court 
recently rejected this precise argument. See Bristol-
Myers Squibb, 137 S. Ct. at 1781 ("The mere fact 
that other plaintiffs were prescribed, obtained, and 
ingested Plavix in California—and allegedly 
sustained the same injuries as did the 
nonresidents—does not allow the State to assert 
specific jurisdiction over the nonresidents' 
claims."). The State of Michigan still has nothing to 
do with the dispute between a Texan dentist and an 
 [*440]  Ohio corporation, even if Michigan 
dentists were injured in the same way.

Brian Lyngaas, the class representative, is not a 
Texan. He is a Michigan dentist who could have 
sued just for the faxes that Curaden sent to his 
Michigan office. And if he had, the Michigan state 
court would have jurisdiction over Curaden for this 
claim. But Lyngaas seeks redress for unlawful 
faxes sent to hundreds of dentists across the 
country. If dentists from other [**62]   states joined 
Lyngaas's suit, the Michigan court would dismiss 
their claims—Curaden would have rightly argued 
that the court lacked personal jurisdiction.

On this much we all agree.

B.

So where do we part ways? The majority believes 
that a court can resolve a class action even when it 

would lack personal jurisdiction to decide the 
claims of absent class members. I do not.

1.

A court cannot bind all parties to a class action 
unless it has personal jurisdiction over all parties 
for each claim—including the claims of absent 
class members. The Supreme Court said as much in 
Phillips Petroleum Co. v. Shutts, a nationwide class 
action brought by investors who alleged that 
Phillips Petroleum owed them interest on delayed 
royalty payments. 472 U.S. 797, 105 S. Ct. 2965, 
86 L. Ed. 2d 628 (1985). Phillips, the defendant, 
argued that a Kansas state court lacked personal 
jurisdiction over the claims of the out-of-state 
plaintiffs. It's unusual for defendants to show 
solicitude for the due process rights of the opposing 
party. But as the Court explained, Phillips had a 
"great interest in ensuring that the absent plaintiff's 
claims [were] properly before the forum." Id. at 
809. If the Kansas court had no personal 
jurisdiction over the absent class members on 
these [**63]  claims, the plaintiff class would not 
be bound by the final judgment and could bring 
similar claims against Phillips in future lawsuits. Id. 
at 811-12. Phillips prevailed on the first premise of 
this argument: The Kansas court needed personal 
jurisdiction to adjudicate the claims of out-of-state 
class members.

Thanks to this analysis in Shutts, we know that in a 
class action as in all actions, a court must have 
personal jurisdiction to bind the parties to its 
judgment. Ultimately, the Shutts Court held that the 
Kansas court did have personal jurisdiction to 
adjudicate the claims of the absent class members. 
Id. at 811. Since the plaintiffs had a meaningful 
chance to opt out of the class, the choice not to opt 
out implied consent. Id. at 812-14. Thus, the 
exercise of jurisdiction satisfied the due process 
requirements of the Fourteenth Amendment. Id. 
The plaintiffs consented by choosing not to opt out, 
and Phillips consented by failing to object to 
personal jurisdiction on its own behalf. (As I 
explain below, Phillips's failure to object was not as 
strange as it may seem.)
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This reasoning follows the fundamental principle 
that a court's power to bind extends only as far as 
its jurisdiction. William Baude, The Judgment 
Power, 96 Geo. L.J. 1807, 1827-28 (2008). In a 
class action, [**64]  a court resolves the claims of 
each class member, and its decision is binding. 
When the claims have merit, the court's judgment 
also requires the defendant to provide the class 
members with some relief. As a leading treatise has 
explained, "If the class prevails in the case, the goal 
is a binding judgment over the defendant as to the 
claims of the entire nationwide class—and the 
deprivation of the defendant's property 
accordingly." Rubenstein, supra, § 6:26.  [*441]  
So it makes sense that the court must separately 
evaluate its personal jurisdiction for the claims of 
absent class members (if a party asks it to). Courts 
must have jurisdiction over the parties for each 
claim they conclusively resolve.

Although Shutts concerned the personal jurisdiction 
rights of the absent plaintiffs, and not those of the 
defendants present in the forum, there is no reason 
to think that the analysis is one-sided. The Shutts 
Court itself explained that a defendant's due process 
interests are even more acute than those of absent 
class members. 472 U.S. at 808-10; see also id. at 
807 ("[T]he requirement that a court have personal 
jurisdiction comes from the Due Process Clause's 
protection of the defendant's personal liberty 
interest, and . . . represents a restriction on 
judicial [**65]  power . . . as a matter of individual 
liberty." (citation omitted)). And more 
fundamentally, a court must be able to bind both 
parties to its decision. What use is a judgment 
binding on the plaintiffs if it is not also binding on 
the defendant?

2.

Thus, a court needs personal jurisdiction to bind the 
defendant with respect to the class claims. To find 
out whether the court has personal jurisdiction, we 
need to examine these claims—we cannot just 
assume that jurisdiction over the class 
representative's claims confers jurisdiction over the 
claims of the class. Why? Because a state court 

lacks the power to decide the absent class members' 
claims if they arise from wholly out-of-state 
activity. And that's true even if they concern the 
same subject matter as a claim the court can 
decide—including the claim of the class 
representative. See supra, Part I.A; Bristol-Myers 
Squibb, 137 S. Ct. at 1781.

It doesn't matter that the defendant, unlike the 
absent class members, is already present in court to 
defend against the representative's claim. A 
defendant's due process interests do not vanish just 
because it has been haled into a forum. The Court 
has explained that "[n]othing" in its cases "suggests 
that a particular quantum of local [**66]  activity 
should give a State authority over a far larger 
quantum of activity having no connection to any in-
state activity." Daimler, 571 U.S. at 139 n.20 
(cleaned up); see also BNSF Ry. Co. v. Tyrrell, 137 
S. Ct. 1549, 1559, 198 L. Ed. 2d 36 (2017). Indeed, 
that is the whole point of specific (rather than 
general) jurisdiction. A court might have specific 
jurisdiction to adjudicate particular claims against a 
company, but that does not give the court the power 
to decide all similar disputes involving that 
defendant. Bristol-Myers Squibb, 137 S. Ct. at 
1781.

This case makes the point. A Michigan state court 
has jurisdiction to decide the claims of Michigan 
dentists. But without the defendant's consent, it 
lacks jurisdiction to decide the claims of dentists in 
other states. See supra, Part I.A; Bristol-Myers 
Squibb, 137 S. Ct. at 1781. Not individually, not 
jointly, and not as part of a class action.

C.

The majority breaks with this precedent and writes 
a different rule: As long as the court has 
jurisdiction to adjudicate the claims of the class 
representative, it can bind the defendant for the 
claims of the whole class. That position means that 
a class action gives a court the power to exceed its 
ordinary jurisdictional reach. Because of the class 
action, a court without power to decide a claim 
between a Texan dentist and an Ohio corporation 
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could do just that. [**67] 

 [*442]  How come? In the majority's view, that's 
how it's always been done. It has a point. Courts 
have long adjudicated nationwide class actions 
against defendants in states where defendants are 
not subject to the general jurisdiction of the courts. 
Shutts itself is one example. Phillips, the defendant, 
was incorporated in Delaware and headquartered in 
Oklahoma, but the plaintiff class sued in Kansas 
state court. If my view of jurisdiction is correct, 
Phillips could have simply refused to consent to the 
Kansas court's jurisdiction over it. Instead, it chased 
a creative jurisdictional argument all the way to the 
Supreme Court—on behalf of the plaintiffs!

Why didn't Phillips just contest jurisdiction on its 
own account? It probably thought there was no use. 
Phillips, a giant multinational corporation, had 
continuous and systematic contacts in all fifty 
states. At the time, the prevailing view was that a 
company with such pervasive contacts was subject 
to the general jurisdiction of courts in every state. 
But the Supreme Court has since explained that this 
view was wrong. "The general jurisdiction inquiry 
does not focus solely on the magnitude of the 
defendant's in-state contacts," for a 
"corporation [**68]  that operates in many places 
can scarcely be deemed at home in all of them." 
Daimler, 571 U.S. at 139 n.20 (cleaned up); see 
also id. at 152-54 (Sotomayor, J., concurring) 
(describing "the new rule" as a departure from the 
"settled approach" to general jurisdiction that had 
been taught to generations of law students). Instead, 
a corporation with operations in every state is 
ordinarily subject to general jurisdiction in only 
two: its place of incorporation and its principal 
place of business. BNSF, 137 S. Ct. at 1559. We 
know now what Phillips did not.

I agree that after Bristol-Myers Squibb, it would be 
difficult to bring a nationwide class action in 
forums other than the defendant's home states. In 
the majority's view, this observation carries the day. 
After all, the Bristol-Myers Squibb Court said it 
was applying "settled principles of personal 

jurisdiction" when it decided the case. 137 S. Ct. at 
1783; see also Mussat v. IQVIA, Inc., 953 F.3d 441, 
448 (7th Cir. 2020) (taking the same position and 
explaining that a contrary view would effect "a 
major change in the law of personal jurisdiction and 
class actions"). But any change in class-action 
practice largely stems from general jurisdiction 
cases decided before Bristol-Myers Squibb—in 
particular, Daimler and its precursor, Goodyear 
Dunlop Tires Operations v. Brown. 571 U.S. 117, 
134 S. Ct. 746, 187 L. Ed. 2d 624 (2014) 
(Daimler); 564 U.S. 915, 131 S. Ct. 2846, 180 L. 
Ed. 2d 796 (2011) (Goodyear). These cases 
clarified [**69]  that the scope of general 
jurisdiction was narrower than many (including 
Phillips, most likely) had believed it to be.

That isn't to say that Bristol-Myers Squibb does not 
matter. It does. As explained above, before the 
Bristol-Myers Squibb decision, plaintiffs could 
have tried to argue that specific jurisdiction allowed 
nationwide class actions against a corporation 
running identical operations throughout the 
country. They would have said that a claim arising 
from activity in one state "relates to" identical 
activity taking place in another state. But after 
Bristol-Myers Squibb, that doesn't cut it. See 137 S. 
Ct. at 1781; Rubenstein, supra, § 6:26. Bristol-
Myers Squibb foreclosed this potential (but already 
tenuous) basis for specific jurisdiction.

In the end, this issue is not fundamentally about 
Bristol-Myers Squibb. That decision just clarified 
when a court has specific jurisdiction over a 
corporate defendant with regard to many identical 
claims. The question is whether a court  [*443]  
must have personal jurisdiction over that defendant 
as to the claims of absent class members at all. 
Following Shutts and the basic principles of 
jurisdiction, the answer is yes.

The majority bases its contrary view on the theory 
that "absent class [**70]  members are not 
considered parties at all" when it comes to "subject-
matter jurisdictional inquiries"—so we should 
exclude them from the personal jurisdiction 
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inquiry, too. Majority Op. at 31-32; see also 
Mussat, 953 F.3d at 447-48 ("We see no reason 
why personal jurisdiction should be treated any 
differently from subject-matter jurisdiction and 
venue . . . . [A] district court need not have personal 
jurisdiction over the claims of absent class 
members at all."). But the premise and its 
application to personal jurisdiction are flawed.

First, the premise. It is not true that courts may 
overlook absent class members for the purposes of 
subject matter jurisdiction. On the contrary—the 
claims of each absent class member must satisfy the 
constitutional and statutory prerequisites. Exxon 
Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 
546, 559, 125 S. Ct. 2611, 162 L. Ed. 2d 502 
(2005) ("Once the court determines it has original 
jurisdiction over the civil action, it can turn to the 
question whether it has a constitutional and 
statutory basis for exercising supplemental [subject 
matter] jurisdiction over the other claims in the 
action."). If "the district court has no statutory basis 
for exercising supplemental jurisdiction over the 
additional claims" in a class action, those claims 
must be dropped. Id. at 558.

So what is the majority [**71]  getting at? It 
correctly observes that some of the ordinary 
statutory constraints on subject matter jurisdiction 
in diversity cases do not apply to absent class 
members: They do not have to allege any particular 
amount in controversy, and they can be citizens of 
the same state as a defendant. See id. at 566-67; 28 
U.S.C. § 1367.

 But that's not because there's an unwritten class-
action exception to jurisdictional requirements. It's 
because Congress can and did create exceptions to 
its own statutory prerequisites. (The amount-in-
controversy and complete-diversity requirements 
are not constitutional. See Exxon Mobil, 545 U.S. at 
566-67; State Farm Fire & Cas. Co. v. Tashire, 386 
U.S. 523, 531, 87 S. Ct. 1199, 18 L. Ed. 2d 270 
(1967).) A court can exercise jurisdiction over class 
claims that do not themselves meet these 
requirements because the supplemental jurisdiction 

statute authorizes them to. See Exxon Mobil, 545 
U.S. at 566-67; 28 U.S.C. § 1367; cf. Class Action 
Fairness Act of 2005, Pub. L. No. 109-2, 119 Stat. 
4 (codified in relevant part in 28 U.S.C. § 1332(d)) 
(also modifying the statutory prerequisites to 
diversity jurisdiction).

Personal jurisdiction, like subject matter 
jurisdiction, also has constitutional and statutory 
requirements. And Congress can lift or modify the 
statutory requirements for personal jurisdiction just 
the same. See infra, Part I.D. But nothing about the 
class action changes the basic rule—a court 
cannot [**72]  adjudicate claims without 
jurisdiction. Contrary to the majority's position, 
invoking that device neither excuses nor satisfies 
the personal jurisdiction requirement. 1

 [*444]  D.

So does this spell the end of the nationwide class 
action? Certainly not. Typically, plaintiffs will have 
no problem bringing nationwide class actions 
against a corporation in its state of incorporation or 
in the state where it has its headquarters. Here, the 
plaintiffs sued in Detroit. But just sixty miles south 
is the great city of Toledo, where the plaintiffs 
could have sued without a problem. For a 
nationwide class action, is that really too much to 
ask?

If it is, Congress has an out. Remember, the 
plaintiffs sued in a federal court in Michigan. That 
court's personal jurisdiction is limited to the 

1 The majority is correct that the procedures for certifying a class 
action satisfied the Shutts plaintiffs' due process interests in personal 
jurisdiction. But it is incorrect to infer that "the class-certification 
procedures . . . fundamentally chang[e] . . . the jurisdictional 
analysis." Majority Op. at 30. The basic personal jurisdiction 
framework remains the same: Litigants have always been able to 
consent to personal jurisdiction, and the Shutts Court's exercise of 
jurisdiction hinged on the plaintiffs' consent. Shutts, 472 U.S. at 812-
14. The class-certification procedures are relevant because they let 
the plaintiffs opt out, and so the court could infer consent from those 
who chose not to opt out. Id. Class-action defendants who object on 
jurisdictional grounds have plainly not consented.
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jurisdictional reach of a Michigan state court, but 
only by the Federal Rules of Civil Procedure. See 
Fed. R. Civ. P. 4(k)(1)(A); Daimler, 571 U.S. at 
125. Congress has created exceptions to this rule 
before and can do so again.

One exception even applies to Curaden USA's co-
defendant and parent company, Curaden AG. As 
the majority opinion correctly explains, Curaden 
AG is subject to the district court's jurisdiction 
under a different part of the federal [**73]  rule. 
Unlike Rule 4(k)(1)(A), Rule 4(k)(2) allows a 
federal court to exercise jurisdiction over the parent 
company for claims under federal law because that 
company has contacts with the United States and 
"is not subject to jurisdiction in any state's courts of 
general jurisdiction." Since Curaden USA is subject 
to the jurisdiction of Ohio's courts, the rule doesn't 
apply. But nothing prevents Congress from 
authorizing all federal courts to exercise personal 
jurisdiction over any corporation with sufficient 
contacts to the United States.

Since Congress has not done so yet, the Fourteenth 
Amendment analysis still governs here. Curaden 
USA cannot be subject to the jurisdiction of a 
Michigan state court for claims concerning faxes 
sent to out-of-state dentists. Because of Rule 
4(k)(1)(A), the same goes for federal court. 2

If a district court finds itself with a class of claims 
beyond its jurisdictional reach, what is it to do? The 
simple answer, once the class has been certified, is 
to narrow the class to exclude the claims of out-of-
state class members.

What about before certification? That's a little more 

2 Although creative lawyers could argue that Rule 23 implicitly 
abrogates Rule 4(k)(1)(A) and makes the Fourteenth Amendment 
analysis irrelevant, neither the plaintiff nor the majority has 
suggested that it does. In any case, that argument would be 
unpersuasive. The constraints of Rule 4(k)(1)(A) do not hinder the 
operation of Rule 23. All they do is require litigants to bring class 
actions in the appropriate forum. Since the two rules are "capable of 
co-existence, it is the duty of the courts . . . to regard each as 
effective." Morton v. Mancari, 417 U.S. 535, 551, 94 S. Ct. 2474, 41 
L. Ed. 2d 290 (1974).

complicated. Until the class has been certified, only 
the named plaintiff's claims are before the court. 
See A. Benjamin Spencer, Out of the 
Quandary: [**74]  Personal Jurisdiction over 
Absent Class Member Claims Explained, 39 Rev. 
Litig. 31, 38 (2019); see also Smith v. Bayer Corp., 
564 U.S. 299, 313, 131 S. Ct. 2368, 180 L. Ed. 2d 
341 (2011); Devlin v. Scardelletti, 536 U.S. 1, 16 
n.1, 122 S. Ct. 2005, 153 L. Ed. 2d 27 (2002) 
(Scalia, J., dissenting) ("Not even petitioner, 
however, is willing to advance the novel and surely 
erroneous argument that a nonnamed class 
member [*445]  is a party to the class-action 
litigation before the class is certified."). Thus, a 
pre-certification motion to dismiss for lack of 
personal jurisdiction would be premature. See 
Molock v. Whole Foods Mkt. Grp., Inc., 952 F.3d 
293, 298, 445 U.S. App. D.C. 417 (D.C. Cir. 2020). 
A court cannot dismiss claims that are not before it.

But that does not mean defendants are out of 
options at the pleading stage. A court may grant a 
motion to strike class allegations before 
certification. See Fed. R. Civ. P. 23(d)(1) ("In 
conducting an action under this rule, the court may 
issue orders that . . . require that the pleadings be 
amended to eliminate allegations about 
representation of absent persons and that the action 
proceed accordingly."). So if a company believes 
that a court would lack personal jurisdiction for the 
claims of out-of-state members of the putative 
class, "the proper procedural move is to file a 
motion to strike the nationwide class allegations." 
Penikila v. Sergeant's Pet Care Prods., LLC, 442 F. 
Supp. 3d 1212, 1214 (N.D. Cal. 2020); see also 
Spencer, supra, at 49-51. That way, a defendant 
would not have to subject itself to the burdens of 
"extensive class discovery" when the 
nationwide [**75]  class is uncertifiable. Molock, 
952 F.3d at 304 (Silberman, J., dissenting).

II.

One final point about the class: Not all class 
members can state a claim for relief. Some of the 
class members' claims involve e-faxes that were 
sent to computers. The Telephone Consumer 
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Protection Act makes it illegal (with certain 
exceptions) "to use any telephone facsimile 
machine, computer, or other device to send, to a 
telephone facsimile machine, an unsolicited 
advertisement." 47 U.S.C. § 227(b)(1)(C). The 
district court and majority conclude that this 
prohibition applies to e-faxes sent to computers 
because, in their view, the term "telephone 
facsimile machine" encompasses computers. I 
disagree.

The statute defines "telephone facsimile machine" 
as "equipment which has the capacity (A) to 
transcribe text or images, or both, from paper into 
an electronic signal and to transmit that signal over 
a regular telephone line, or (B) to transcribe text or 
images (or both) from an electronic signal received 
over a regular telephone line onto paper." Id. § 
227(a)(3). A computer, on its own, does not have 
the capacity to do either. You need to hook it up to 
extra equipment first—a printer or a scanner.

 So does a computer fall under the statutory 
definition? At first glance, [**76]  it doesn't look 
like it—a fax sent to a computer is not a fax sent to 
equipment with the capacity to scan or print.

And there's another clue in the statute. Recall that 
the TCPA makes it illegal to use a "telephone 
facsimile machine" or a "computer" to send an 
unsolicited advertisement "to a telephone facsimile 
machine." Id. § 227(b)(1)(C). Congress expressly 
included computers alongside "telephone facsimile 
machine[s]" in the (broad and open-ended) list of 
sender devices. But it omitted computers from the 
list of receiver devices.

Given this distinction, we cannot read "telephone 
facsimile machine" to encompass computers 
without creating two interpretive problems. First, 
"[w]here Congress includes particular language in 
one section of a statute but omits it in another . . . it 
is generally presumed that Congress acts 
intentionally and purposely in the disparate 
inclusion or exclusion." Russello v. United States, 
464 U.S. 16, 23, 104 S. Ct. 296, 78 L. Ed. 2d 17 
(1983). Here, the difference occurred not across 

sections, but in different parts of the same sentence. 
So if we can assume that Congress remembered 
what it said in the first half of the sentence  [*446]  
by the time it got to the second, we can take it that 
the omission of "computer" in the second half was 
no accident. Second, our [**77]  job is to "give 
effect to each word" in the statute. Nat'l Air Traffic 
Controllers Ass'n v. Sec'y of Dep't of Transp., 654 
F.3d 654, 657 (6th Cir. 2011) (cleaned up). If 
"telephone facsimile machine" included 
"computers," Congress would not have listed them 
separately.

In my view, understanding a "computer" to be a 
"telephone facsimile machine" conflicts with the 
statutory definition, the syntax of the relevant 
provision, and the common understanding of both 
terms. Since the TCPA imposes liability for faxes 
sent to "telephone facsimile machines" and not to 
"computers," I would exclude from the class any 
claims involving faxes sent to computers.

* * *

Because of these constraints, I believe the class 
should not include claims concerning faxes that 
were sent to fax machines outside of Michigan and 
faxes sent to all computers. Otherwise, I join the 
majority opinion.

End of Document
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Summary:

SUMMARY***

Federal Arbitration Act / Preemption

* Rob Bonta has been substituted for his predecessor, Xavier Becerra, 
as California Attorney General under Fed. R. App. P 43(c)(2).

*** This summary constitutes no part of the opinion of the court. It 
has been prepared by court staff for the convenience of the reader.

The panel reversed, in part, the district court's 
conclusion that California Assembly Bill 51 is 
preempted by the Federal Arbitration Act; affirmed 
the district court's determination that the civil and 
criminal penalties associated with AB 51 were 
preempted; vacated the district court's preliminary 
injunction enjoining AB 51's enforcement; and 
remanded for further proceedings.

AB 51, which added § 432.6 to the California 
Labor Code, was enacted with the purpose of 
ensuring that individuals are not retaliated against 
for refusing to consent to the waiver of rights and 
procedures established in the California Fair 
Employment and Housing Act and the California 
Labor Code; and to ensure that any contract relating 
to those rights and procedures be entered into as a 
matter of voluntary consent, not coercion. Other 
provisions of the California Code, specifically 
Labor Code § 433 and Government Code § 12953, 
render violations of § 432.6 a misdemeanor offense 
and open an employer to potential civil sanctions. 
The district court concluded that AB 51 placed 
agreements to arbitrate [**2]  on unequal footing 
with other contracts and also that AB 51 stood as an 
obstacle to the purposes and objectives of the 
Federal Arbitration Act ("FAA"). The district court 
preliminarily enjoined enforcement of § 432.6(a)-
(c) as to arbitration agreements covered by the 
FAA.

The panel held that California Labor Code § 432.6 
neither conflicted with the language of § 2 of the 
FAA nor created a contract defense by which 
executed arbitration agreements could be 
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invalidated or not enforced. A thorough review of 
the historical context of the FAA, its legislative 
history, and subsequent Supreme Court 
jurisprudence demonstrated that Congress was 
focused on the enforcement and validity of 
consensual written agreements to arbitrate and did 
not intend to preempt state laws requiring that 
agreements to arbitrate be voluntary. The panel 
held that § 432.6 did not make invalid or 
unenforceable any agreement to arbitrate, even if 
such agreement was consummated in violation of 
the statute. Rather, the panel noted that while 
mandating that employer-employee arbitration 
agreements be consensual, § 432.6 specifically 
provides that nothing in the section was intended to 
invalidate a written arbitration agreement that was 
otherwise enforceable under the FAA. The panel 
determined [**3]  that § 432.6 applied only in the 
absence of an agreement to arbitrate and expressly 
provided for the validity and enforceability of 
agreements to arbitrate. The panel held that because 
the district court erred in concluding that § 
432.6(a)-(c) were preempted by the FAA, it 
necessarily abused its discretion in granting 
Appellees a preliminary injunction.

The panel agreed, however, that the civil and 
criminal penalties associated with AB 51 stood as 
an obstacle to the purposes of the FAA and were 
therefore preempted. The panel held that Section § 
432.6 was not preempted by the FAA because it 
was solely concerned with pre-agreement employer 
behavior, but because the accompanying 
enforcement mechanisms sanctioning employers 
for violating § 432.6 necessarily included punishing 
employers for entering into an agreement to 
arbitrate. The panel held that a state law that 
incarcerates an employer for six months for 
entering into an arbitration agreement directly 
conflicts with § 2 of the FAA. Therefore, the panel 
held that Government Code § 12953 and Labor 
Code § 433 were preempted to the extent that they 
applied to executed arbitration agreements covered 
by the FAA.

Dissenting, Judge Ikuta stated that AB 51 has a 

disproportionate impact on arbitration agreements 
by making it a crime for [**4]  employers to 
require arbitration provisions in employment 
contracts. She stated that the majority abetted 
California's attempt to evade the FAA and the 
Supreme Court's caselaw by upholding this anti-
arbitration law on the pretext that it barred only 
nonconsensual agreements. Judge Ikuta stated that 
the majority's ruling conflicted with the Supreme 
Court's clear guidance in Kindred Nursing Centers 
Ltd. Partnership v. Clark, 137 S. Ct. 1421, 1425, 
197 L. Ed. 2d 806 (2017), which held that the FAA 
invalidates state laws that impede the formation of 
arbitration agreements. The majority ruling also 
created a circuit split with sister circuits, which 
have held that too-clever-by-half workarounds and 
covert efforts to block the formation of arbitration 
agreements are preempted by the FAA just as much 
as laws that block enforcement of such agreements.

Counsel: Chad A. Stegeman (argued), Deputy 
Attorney General; Michelle M. Mitchell, 
Supervising Deputy Attorney; Thomas S. Patterson, 
Senior Assistant Attorney General; Rob Bonta, 
Attorney General; Office of the Attorney General, 
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Baskin, Littler Mendelson PC, Sacramento, [**5]  
California; Donald M. Falk, Mayer Brown LLP, 
Palo Alto, California; Erika C. Frank, California 
Chamber of Commerce, Sacramento, California; 
Steven P. Lehotsky and Jonathan Urick, U.S. 
Chamber Litigation Center, Washington, D.C.; for 
Plaintiffs-Appellees.

Cliff Palefsky and Matt Koski, McGuinn Hillsman 
& Palefsky, San Francisco, California, for Amicus 
Curiae California Employment Lawyers 
Association.
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Fletcher, and Sandra S. Ikuta, Circuit Judges. 
Opinion by Judge Lucero; Dissent by Judge Ikuta.

Opinion by: Carlos F. Lucero

Opinion

 [*770]  LUCERO, Circuit Judge:

The Federal Reporter is awash with descriptions of 
"judicial hostility" to arbitration that spurred 
enactment of the Federal Arbitration Act (FAA). 
Evolution of this "hostility" is traced not to the 
particular desires of individual judges but to two 
doctrines of English common law: ouster (which 
made illegal any agreement that lessened a 
statutory grant of judicial jurisdiction) and 
revocability (which allowed a party to withdraw 
consent to arbitrate at any point prior to the 
arbitrator's ruling). These two doctrines were 
followed for their "antiquity" rather than their 
"excellence or reason." See U.S. Asphalt Ref. Co. v. 
Trinidad Lake Petroleum Co., 222 F. 1006, 1007 
(S.D.N.Y. 1915). By the turn of the twentieth [**6]  
century, litigants, lawyers, and judges all agreed 
that the two doctrines  [*771]  should be sent hence 
from American jurisprudence.

This goal was achieved by enactment of the FAA, 
which intended "to make the contracting party live 
up to his agreement." H.R. Rep. No. 68-96, at 1 
(1924). Following enactment of the FAA, parties 
could "no longer refuse to perform [their] contract 
when it [became] disadvantageous," ensuring that 
an arbitration agreement would be "placed upon the 
same footing as other contracts, where it belongs." 
Id. In furtherance of this congressional intent, the 
Court has repeatedly instructed that "the principal 
purpose of the FAA is to ensure that private 
arbitration agreements are enforced according to 
their terms." AT&T Mobility LLC v. Concepcion, 
563 U.S. 333, 344, 131 S. Ct. 1740, 179 L. Ed. 2d 
742 (2011) (cleaned up). Just as clearly, the Court 

the U.S. Court of Appeals for the Tenth Circuit, sitting by 
designation.

has emphasized: "The first principle that 
underscores all of our arbitration decisions is that 
arbitration is strictly a matter of consent." Lamps 
Plus, Inc. v. Varela, 139 S. Ct. 1407, 1415, 203 L. 
Ed. 2d 636 (2019) (cleaned up). "[T]he FAA does 
not require parties to arbitrate when they have not 
agreed to do so." Volt Info. Scis., Inc. v. Bd. of 
Trustees of Leland Stanford Junior Univ., 489 U.S. 
468, 478, 109 S. Ct. 1248, 103 L. Ed. 2d 488 
(1989).

The jurisprudence surrounding the preemptive 
scope of the FAA has grown on the precedential 
trellis of these basic principles. Each time the 
Supreme Court has clarified the preemptive [**7]  
scope of the FAA, it has done so by ruling on the 
enforceability or validity of executed agreements to 
arbitrate, explaining that the FAA does not preempt 
the field of arbitration. Today we are asked to 
abandon the framework of FAA preemption of state 
rules that selectively invalidate or refuse to enforce 
arbitration agreements, ignore the holding of Volt, 
and nullify a California law enacted to codify what 
the enactors of the FAA took as a given: that 
arbitration is a matter of contract and agreements to 
arbitrate must be voluntary and consensual. As we 
read California Labor Code § 432.6, the state of 
California has chosen to assure that entry into an 
arbitration agreement by an employer and 
employee is mutually consensual and to declare 
that compelling an unwilling party to arbitrate is an 
unfair labor practice. We are asked by plaintiffs to 
hold that the FAA requires parties to arbitrate when 
but one party desires to do so. Our research leads to 
nothing in the statutory text of the FAA or Supreme 
Court precedent that authorizes or justifies such a 
departure from established jurisprudence, and we 
decline to so rule. Thus, we must reverse the 
judgment of the district court.

Yet operation of other provisions within [**8]  the 
California code renders a violation of § 432.6 a 
misdemeanor offense and opens an employer to 
potential civil sanctions. The imposition of civil 
and criminal sanctions for the act of executing an 
arbitration agreement directly conflicts with the 
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FAA and such an imposition of sanctions is indeed 
preempted. We therefore affirm the district court as 
to the application of Labor Code § 433 and 
Government Code § 12953 to arbitration 
agreements covered by § 1 of the FAA.

I

A

California Governor Gavin Newsom signed into 
law California Assembly Bill 51, 2019 Cal. Stats. 
Ch. 711 (AB 51), on October 10, 2019. Section 1 of 
AB 51 declares that "it is the policy of this state to 
ensure that all persons have the full benefit of the 
rights, forums, and procedures established in the 
California Fair Employment and Housing Act . . . 
and the Labor Code." AB 51. Pursuant to this 
policy, AB  [*772]  51 was enacted with the 
"purpose of . . . ensur[ing] that individuals are not 
retaliated against for refusing to consent to the 
waiver of those rights and procedures and to ensure 
that any contract relating to those rights and 
procedures be entered into as a matter of voluntary 
consent, not coercion." Id. Arbitration is not singled 
out by AB 51. Rather, AB 51 covers a range [**9]  
of waivers, including non-disparagement clauses 
and non-disclosure agreements.

AB 51 added § 432.6 to the California Labor Code. 
That section provides:

(a) A person shall not, as a condition of 
employment, continued employment, or the 
receipt of any employment-related benefit, 
require any applicant for employment or any 
employee to waive any right, forum, or 
procedure for a violation of any provision of 
the California Fair Employment and Housing 
Act (Part 2.8 (commencing with Section 
12900) of Division 3 of Title 2 of the 
Government Code) or this code, including the 
right to file and pursue a civil action or a 
complaint with, or otherwise notify, any state 
agency, other public prosecutor, law 

enforcement agency, or any court or other 
governmental entity of any alleged violation.

(b) An employer shall not threaten, retaliate or 
discriminate against, or terminate any applicant 
for employment or any employee because of 
the refusal to consent to the waiver of any right, 
forum, or procedure for a violation of the 
California Fair Employment and Housing Act 
or this code, including the right to file and 
pursue a civil action or a complaint with, or 
otherwise notify, any state agency, other public 
prosecutor, law enforcement agency, or any 
court or other governmental entity of any 
alleged violation. [**10] 
(c) For purposes of this section, an agreement 
that requires an employee to opt out of a waiver 
or take any affirmative action in order to 
preserve their rights is deemed a condition of 
employment.
. . .
(f) Nothing in this section is intended to 
invalidate a written arbitration agreement that 
is otherwise enforceable under the Federal 
Arbitration Act (9 U.S.C. Sec. 1 et seq.).

Cal. Lab. Code § 432.6. Its placement in Article 3 
of the Labor Code brings § 432.6 under Labor Code 
§ 433, which states that "[a]ny person violating this 
article is guilty of a misdemeanor." This, in turn, 
makes a violation of § 432.6 "punishable by 
imprisonment in a county jail, not exceeding six 
months, or by a fine not exceeding one thousand 
dollars ($1,000), or both." Cal. Lab. Code § 23.

Finally, AB 51 also added § 12953 to the California 
Government Code. That section provides: "It is an 
unlawful employment practice for an employer to 
violate Section 432.6 of the Labor Code." Cal. 
Gov't Code § 12953. Other provisions within the 
Government Code create civil sanctions for 
"unlawful employment practices," including 
investigation by the Department of Fair Housing 
and Employment and potential civil litigation 
brought either by that Department on behalf of an 
aggrieved individual or, if the Department declines 
to initiate litigation, by the individual [**11]  in a 
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private suit. See Cal. Gov't Code §§ 12960-12965.

B

AB 51 was enacted with an effective date of 
January 1, 2020. Cal. Lab. Code § 432.6(h). On 
December 9, 2019, Appellees filed a complaint for 
declaratory and injunctive relief, seeking a 
declaration that AB 51 was preempted by the FAA 
and asking the court to preliminarily and 
permanently enjoin Appellants from enforcing the 
statute. The same day, Appellees filed  [*773]  a 
motion for a preliminary injunction. While the 
injunction motion was pending, Appellees filed a 
motion for a temporary restraining order, which 
was granted on December 30, 2019, two days 
before AB 51 was to take effect.

The trial court conducted a hearing on the motion 
for a preliminary injunction on January 10, 2020. It 
granted Appellees' motion for a preliminary 
injunction via minute order on January 31, 2020 
and issued a detailed decision on February 7, 2020. 
After resolving issues of jurisdiction that are not 
contested on appeal,1 the court turned to the merits 
of Appellees' preliminary injunction motion. 
Concluding that AB 51 placed agreements to 
arbitrate on unequal footing with other contracts 
and also that it stood as an obstacle to the purposes 
and objectives of the FAA, the trial court found that 
Appellees were likely [**12]  to succeed on the 
merits of their claim. After determining the other 
injunction factors also favored Appellees, the court 
preliminarily enjoined Appellants from enforcing § 
432.6(a)-(c) as to arbitration agreements covered by 
the FAA.

1 While the issue is not contested on appeal, we have satisfied 
ourselves of the district court's jurisdiction and our own. See Steel 
Co. v. Citizens for a Better Env't, 523 U.S. 83, 95, 118 S. Ct. 1003, 
140 L. Ed. 2d 210 (1998). The trial court correctly determined that it 
had subject matter jurisdiction under 28 U.S.C. § 1331. See Shaw v. 
Delta Air Lines, Inc., 463 U.S. 85, 96 n.14, 103 S. Ct. 2890, 77 L. 
Ed. 2d 490 (1983). We, in turn, have jurisdiction to review a grant of 
a preliminary injunction under 28 U.S.C. § 1292(a)(1).

II

"A preliminary injunction is an extraordinary 
remedy never awarded as of right." Winter v. Nat. 
Res. Def. Council, Inc., 555 U.S. 7, 24, 129 S. Ct. 
365, 172 L. Ed. 2d 249 (2008). "A plaintiff seeking 
a preliminary injunction must establish that he is 
likely to succeed on the merits, that he is likely to 
suffer irreparable harm in the absence of 
preliminary relief, that the balance of equities tips 
in his favor, and that an injunction is in the public 
interest." Id. at 20. "The first factor—likelihood of 
success on the merits—is the most important 
factor." California v. Azar, 950 F.3d 1067, 1083 
(9th Cir. 2020) (en banc) (quotations omitted). "If a 
movant fails to establish likelihood of success on 
the merits, we need not consider the other factors." 
Id. "We review a district court's decision to grant or 
deny a preliminary injunction for abuse of 
discretion." Roman v. Wolf, 977 F.3d 935, 941 (9th 
Cir. 2020). We review the legal issues underlying 
the grant de novo "because a district court would 
necessarily abuse its discretion if it based its ruling 
on an erroneous view of law." adidas Am., Inc. v. 
Skechers USA, Inc., 890 F.3d 747, 753 (9th Cir. 
2018) (quotation omitted).

III

A

The Supremacy Clause states:

This Constitution, and the laws of the 
United [**13]  States . . . shall be the supreme 
law of the land; and the judges in every state 
shall be bound thereby, anything in the 
Constitution or laws of any State to the 
contrary notwithstanding.

U.S. Const. art. VI, cl. 2. It "provides a rule of 
decision for determining whether federal or state 
law applies in a particular situation." Kansas v. 
Garcia, 140 S. Ct. 791, 801, 206 L. Ed. 2d 146 
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(2020) (quotation omitted). If Congress "enacts a 
law that imposes restrictions or confers rights on 
private actors" and "a state law confers rights or 
imposes restrictions that conflict with the federal 
law," then "the federal law takes precedence and 
the state law is preempted." Murphy v. Nat'l 
Collegiate Athletic Ass'n, 138 S. Ct. 1461, 1480, 
200 L. Ed. 2d 854  [*774]  (2018). The Supreme 
Court has identified three types of preemption: 
"conflict, express, and field." Id. (quotations 
omitted). Of these, only conflict preemption is 
relevant to the present appeal. Express preemption 
occurs when Congress passes a statute that 
explicitly preempts state law. See Pac. Gas & Elec. 
Co. v. State Energy Res. Conservation & Dev. 
Comm'n, 461 U.S. 190, 203, 103 S. Ct. 1713, 75 L. 
Ed. 2d 752 (1983). Field preemption occurs when 
"Congress has legislated so comprehensively that it 
has left no room for supplementary state 
legislation." R.J. Reynolds Tobacco Co. v. Durham 
County, 479 U.S. 130, 140, 107 S. Ct. 499, 93 L. 
Ed. 2d 449 (1986). The Supreme Court has 
explained that neither express nor field preemption 
is applicable to the FAA. See Volt, 489 U.S. at 477 
("The FAA contains no express pre-emptive 
provision, nor does it reflect a congressional 
intent [**14]  to occupy the entire field of 
arbitration.").

Conflict preemption manifests in two ways: 
"impossibility" preemption and "obstacle" 
preemption. Impossibility preemption occurs when 
"it is impossible . . . to comply with both state and 
federal requirements" and obstacle preemption 
occurs when a "state law stands as an obstacle to 
the accomplishment and execution of the full 
purposes and objectives of Congress." Ryan v. 
Editions Ltd. W., Inc., 786 F.3d 754, 761 (9th Cir. 
2015) (quotation omitted).

B

At issue in this appeal is the preemptive scope of 9 
U.S.C. § 2, the "primary substantive provision of 
the [FAA]." Concepcion, 563 U.S. at 339 

(quotation omitted). It provides:
A written provision in any maritime transaction 
or a contract evidencing a transaction involving 
commerce to settle by arbitration a controversy 
thereafter arising out of such contract or 
transaction, or the refusal to perform the whole 
or any part thereof, or an agreement in writing 
to submit to arbitration an existing controversy 
arising out of such a contract, transaction, or 
refusal, shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at 
law or in equity for the revocation of any 
contract.

Conflict preemption analysis under the FAA 
follows the basic structure outlined above, but the 
sheer volume [**15]  of FAA preemption 
jurisprudence has created an FAA-specific gloss to 
the doctrines of impossibility and obstacle 
preemption.

To understand how impossibility preemption 
operates in FAA cases, a brief discussion of the 
statute's "saving clause" is required. The last clause 
of § 2 provides that "an agreement in writing" to 
arbitrate a dispute "shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law 
or in equity for the revocation of any contract." 9 
U.S.C. § 2 (emphasis added). The saving clause 
"permits agreements to arbitrate to be invalidated 
by generally applicable contract defenses, such as 
fraud, duress, or unconscionability, but not by 
defenses that apply only to arbitration or that derive 
their meaning from the fact that an agreement to 
arbitrate is at issue." Blair v. Rent-A-Ctr., Inc., 928 
F.3d 819, 825 (9th Cir. 2019) (quoting Concepcion, 
563 U.S. at 339). To fall within the saving clause 
and avoid preemption, a rule must "put arbitration 
agreements on an equal plane with other contracts." 
Kindred Nursing Centers Ltd. P'ship v. Clark, 137 
S. Ct. 1421, 1427, 197 L. Ed. 2d 806 (2017).

It is this "equal plane" or "equal footing" principle 
that guides impossibility preemption under the 
FAA. If a state-law contract defense treats 
arbitration agreements less favorably than any other 
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contract—that is, if the defense allows  [*775]  for 
an agreement to arbitrate [**16]  to be invalidated 
or not enforced in circumstances where another 
contract would be enforced or deemed valid—that 
contract defense does not fall within the saving 
clause. Outside the protective ambit of the saving 
clause, a contract defense that provides for the 
invalidation or nonenforcement of an arbitration 
agreement is in direct conflict with the FAA's 
mandate; it is thus impossible for the contract 
defense and the FAA to coexist, and the FAA must 
prevail. Importantly, the "equal footing principle" 
applies the same to a contract defense that 
"discriminat[es] on its face against arbitration" as it 
does to "any rule that covertly accomplishes the 
same objective by disfavoring contracts that (oh so 
coincidentally) have the defining features of 
arbitration agreements." Id. at 1426.

If a state rule places arbitration agreements on 
equal footing with other contracts and thus falls 
within the saving clause, it may still be preempted 
by "the ordinary working of conflict pre-emption 
principles," including obstacle preemption. Geier v. 
Am. Honda Motor Co., 529 U.S. 861, 869, 120 S. 
Ct. 1913, 146 L. Ed. 2d 914 (2000). Under obstacle 
preemption, a state statute or rule is preempted by 
the FAA if it "stands as an obstacle to the 
accomplishment and execution of the full purposes 
and objectives [**17]  of Congress." Concepcion, 
563 U.S. at 352 (quoting Hines v. Davidowitz, 312 
U.S. 52, 67, 61 S. Ct. 399, 85 L. Ed. 581 (1941)). 
"The principal purpose of the FAA is to ensure that 
private arbitration agreements are enforced 
according to their terms." Id. at 344 (cleaned up). 
Rules that selectively interfere with the 
enforcement of arbitration agreements are therefore 
preempted by the FAA. A state rule may also stand 
as an obstacle to the FAA through "subtle methods" 
that "interfer[e] with fundamental attributes of 
arbitration." Lamps Plus, 139 S. Ct. at 1418 
(quoting Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 
1622, 200 L. Ed. 2d 889 (2018)).

With this understanding of preemption under the 
FAA, we turn to the principal question before us: Is 

§ 432.6 of the California Labor Code preempted by 
§ 2 of the FAA?2

C

1

Preemption analysis begins with the text of the two 
statutes. The FAA and § 432.6 do not conflict 
because, by its terms, § 2 of the FAA simply does 
not apply to § 432.6. The California law does not 
create a contract defense that allows for the 
invalidation or nonenforcement of an agreement to 
arbitrate, nor does it discriminate on its face against 
the enforcement of arbitration agreements. Indeed, 
the only reference in § 432.6 to executed arbitration 
agreements covered by the FAA is a provision that 
protects their enforcement. See Cal. Lab. Code § 
432.6(f). That § 432.6 cannot be used to invalidate, 
revoke, or fail to enforce an arbitration agreement 
removes it from saving clause jurisprudence. 
Supreme [**18]  Court and Ninth Circuit caselaw 
uniformly applies saving clause analysis in 
instances where a party relies on a contract defense 
or state rule to invalidate or not enforce an existing 
agreement to arbitrate. See, e.g., Epic Sys. Corp., 
138 S. Ct. at 1619-20; Kindred Nursing, 137 S. Ct. 
at 1426; Concepcion, 563 U.S. at 337-38; Preston 
v. Ferrer, 552 U.S. 346, 349-51, 128 S. Ct. 978, 
169 L. Ed. 2d 917, (2008); Doctor's Assocs., Inc. v. 
Casarotto, 517 U.S. 681, 683-84, 116 S. Ct. 1652, 
134 L. Ed. 2d 902  [*776]  (1996); Perry v. 
Thomas, 482 U.S. 483, 484-86, 107 S. Ct. 2520, 96 
L. Ed. 2d 426 (1987); Blair, 928 F.3d at 823-24; 
Sakkab v. Luxottica Retail N. Am., Inc., 803 F.3d 
425, 430-33 (9th Cir. 2015). Unlike this line of 
cases, the present appeal does not concern a state 
rule that provides a contract defense through which 
an agreement to arbitrate may be invalidated. See 
Concepcion, 563 U.S. at 339. Nor does it 

2 We separately consider the FAA's preemptive effect on 
Government Code § 12953 and Labor Code § 433, which we 
conclude do conflict with § 2. See section III.D, infra.
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"prohibit[] outright the arbitration of a particular 
type of claim." Id. at 341. Therefore, it is not 
"impossible" for § 432.6 and the FAA to coexist. 
See Ryan, 786 F.3d at 761.

Concluding the contrary, the trial court relied 
largely on Kindred Nursing and Casarotto. See 
Chamber of Com. of United States v. Becerra, 438 
F. Supp. 3d 1078, 1097-98 (E.D. Cal. 2020). It 
reasoned that by prohibiting an employer from 
forcing a prospective or current employee to "waive 
any right, forum, or procedure for a violation of any 
provision of the California Fair Employment and 
Housing Act," id. at 1087 (quoting Cal. Lab. Code 
§ 432.6), § 432.6 "embod[ied] . . . a legal rule 
hinging on the primary characteristic of an 
arbitration agreement, and placing arbitration 
agreements in a class apart from any contract." Id. 
at 1098 (quotations omitted) (citing Kindred 
Nursing, 137 S. Ct. at 1427; Casarotto, 517 U.S. at 
688). This reasoning would be persuasive if either 
(1) § 432.6 regulated the enforcement or validity of 
arbitration agreements [**19]  or (2) Kindred 
Nursing or Casarotto held that regulation of pre-
agreement conduct was preempted by the FAA. But 
neither condition is met.

As discussed, § 432.6 does not make invalid or 
unenforceable any agreement to arbitrate, even if 
such agreement is consummated in violation of the 
statute. Rather, while mandating that employer-
employee arbitration agreements be consensual, it 
specifically provides that "[n]othing in this section 
is intended to invalidate a written arbitration 
agreement that is otherwise enforceable under the 
Federal Arbitration Act." Cal. Lab. Code § 
432.6(f). Placing a pre-agreement condition on the 
waiver of "any right, forum, or procedure" does not 
undermine the validity or enforceability of an 
arbitration agreement—its effects are aimed 
entirely at conduct that takes place prior to the 
existence of any such agreement. Both Kindred 
Nursing and Casarotto analyzed state rules that 
rendered an executed agreement to arbitrate invalid 
or unenforceable. Neither preempted a rule that 
regulated pre-agreement behavior.

Kindred Nursing considered the "clear-statement 
rule" announced by the Kentucky Supreme Court. 
137 S. Ct. at 1426. At issue in that case were two 
arbitration agreements executed by individuals who 
were authorized [**20]  through powers of attorney 
to act on behalf of others. Id. at 1424-25. At least 
one authorization was broad enough for it to be 
"impossible to say that entering into an arbitration 
agreement was not covered." Id. at 1426 (quotation 
omitted and alteration adopted). Despite this, the 
Kentucky Supreme Court invalidated the arbitration 
agreements. It explained that "the jury guarantee is 
the sole right the [Kentucky] Constitution declares 
'sacred' and 'inviolate,'" and, as such, "an agent 
could deprive her principal of an 'adjudication by 
judge or jury' only if the power of attorney 
'expressly so provided.'" Id. at 1426 (alteration 
adopted) (quoting Extendicare Homes, Inc. v. 
Whisman, 478 S.W.3d 306, 328-29 (Ky. 2015)). 
Reversing the Kentucky Supreme Court, Kindred 
Nursing explained that Kentucky's "clear-statement 
rule" was preempted by the FAA because it "relied 
on the uniqueness of an agreement to arbitrate as its 
basis," and "failed to put arbitration agreements on 
an equal plane with other contracts." Id. at 1426, 
1426-27 (cleaned up). In so  [*777]  holding, the 
Court rejected an argument that the FAA does not 
preempt state rules that govern only the formation 
of arbitration agreements:

By its terms, then, the Act cares not only about 
the "enforce[ment]" of arbitration agreements, 
but also about their initial "valid[ity]"—
that [**21]  is, about what it takes to enter into 
them. Or said otherwise: A rule selectively 
finding arbitration contracts invalid because 
improperly formed fares no better under the 
Act than a rule selectively refusing to enforce 
those agreements once properly made.

Id. at 1428.

It is this passage that the district court and 
Appellees contend controls the outcome of the 
present appeal. They focus on the language "what it 
takes to enter into them" for the proposition that the 
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FAA preempts regulation of pre-agreement 
behavior. See Becerra, 438 F. Supp. 3d at 1096. 
However, reading this passage in context, the 
language was not intended to break new 
jurisprudential ground. The Court itself explained 
that its conclusion "falls well within the confines of 
(and goes no further than) present well-established 
law." 137 S. Ct. at 1429 (quotation and citation 
omitted). As in all past cases, the court was 
concerned with "rule[s] selectively finding 
arbitration contracts invalid because improperly 
formed." In other words, the Court only addressed 
pre-agreement behavior to the extent it provided the 
basis to invalidate already executed contracts. It is 
simply not persuasive to argue, as Appellees do, 
that the Supreme Court dramatically expanded the 
preemptive scope of [**22]  the FAA in seven 
words of dicta—especially considering this dicta is 
nestled within language that explicitly references 
executed arbitration agreements ("the Act cares not 
only about the 'enforce[ment]' of arbitration 
agreements, but also about their initial 'valid[ity]'" 
and "[a] rule selectively finding arbitration 
contracts invalid because improperly formed fares 
no better under the Act than a rule selectively 
refusing to enforce those agreements once properly 
made," id. at 1428). Reading this passage in the 
broader context of Kindred Nursing also has the 
advantage of better according with the text of the 
FAA, which mandates that a written agreement to 
arbitrate "shall be valid, irrevocable, and 
enforceable." 9 U.S.C. § 2. In contrast, Appellees' 
assertion that Kindred Nursing recognizes FAA 
preemption for instances in which there is no 
agreement to arbitrate at issue would expand the 
scope of the FAA far beyond its text. Appellees' 
argument amounts to asserting field preemption, 
which stands in direct contradiction to the Court's 
holding in Volt. Volt, 489 U.S. at 477 ("The FAA . . 
. does [not] reflect a congressional intent to occupy 
the entire field of arbitration."). Absent binding 
precedent demanding a contrary 
conclusion, [**23]  we decline to depart from the 
clear text of the FAA.

For similar reasons, Casarotto does not support 

Appellees' case. Casarotto considered a Montana 
statute that "declare[d] an arbitration clause 
unenforceable unless notice that the contract is 
subject to arbitration is typed in underlined capital 
letters on the first page of the contract." 517 U.S at 
683 (quotation omitted and alterations adopted). 
The Court held that the Montana statute was 
preempted by the FAA, concluding it "directly 
conflict[ed] with § 2 of the FAA because the State's 
law conditions the enforceability of arbitration 
agreements on compliance with a special notice 
requirement not applicable to contracts generally." 
Id. at 687. Casarotto is an example of 
straightforward conflict preemption analysis of a 
state rule that declared an executed arbitration 
agreement invalid. It does not support the 
proposition that the FAA preempts state regulation 
of pre-agreement  [*778]  behavior in the absence 
of an executed arbitration agreement.

California Labor Code § 432.6 neither conflicts 
with the language of § 2 of the FAA nor creates a 
contract defense by which executed arbitration 
agreements may be invalidated or not enforced. 
Under the "impossibility" preemption framework, § 
432.6 is not preempted by the FAA.

2

Even though [**24]  § 432.6 does not directly 
conflict with the FAA, it may still be preempted if 
it "stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of 
Congress." Hines, 312 U.S. at 67. The first step in 
the obstacle preemption analysis is to establish 
what precisely were the purposes and objectives of 
Congress in enacting the FAA. A thorough review 
of the historical context of the FAA, its legislative 
history, and subsequent Supreme Court 
jurisprudence demonstrates that Congress was 
focused on the enforcement and validity of 
consensual written agreements to arbitrate and did 
not intend to preempt state laws requiring that 
agreements to arbitrate be voluntary.

Congress passed the FAA "to overrule the 
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judiciary's longstanding refusal to enforce 
agreements to arbitrate." Dean Witter Reynolds, 
Inc. v. Byrd, 470 U.S. 213, 219-20, 105 S. Ct. 1238, 
84 L. Ed. 2d 158 (1985). Prior to the FAA, "courts 
considered agreements to arbitrate unenforceable 
executory contracts" and breaching an agreement to 
arbitrate generally "resulted in nominal legal 
damages." Kristen M. Blankley, Impact 
Preemption: A New Theory of Federal Arbitration 
Act Preemption, 67 Fla. L. Rev. 711, 719 (2015). 
The refusal to enforce arbitration agreements 
stemmed from American adoption of the English 
common law doctrines of ouster and revocability. 
See [**25]  David Horton, Federal Arbitration Act 
Preemption, Purposivism, and State Public Policy, 
101 Geo. L.J. 1217, 1225-26 (2013). The former 
declared illegal any agreement that reduced 
statutory judicial jurisdiction and the latter allowed 
a party to withdraw their consent to arbitrate at any 
time prior to the arbitrator's ruling. See id.; see also 
Home Ins. Co. of New York v. Morse, 87 U.S. 445, 
451, 22 L. Ed. 365, 49 How. Pr. 314 (1874) 
("[A]greements in advance to oust the courts of the 
jurisdiction conferred by law are illegal and void."). 
In the decades preceding the passage of the FAA, 
ouster and revocability had become unloved 
children of English common law. See Horton, 
supra, at 1225-26 ("By the dawn of the twentieth 
century, the ouster and revocability doctrines were 
condemned by judges, lawyers, and business 
groups as anomalous and unjust." (cleaned up)); see 
also Meacham v. Jamestown, F. & C.R. Co., 211 
N.Y. 346, 354, 105 N.E. 653 (1914) (Cardozo, J., 
concurring) ("It is true that some judges have 
expressed the belief that parties ought to be free to 
contract about such matters as they please. In this 
state the law has long been settled to the 
contrary.").

The context of the FAA's passage was thus the 
widespread opposition to English common law 
doctrines that mandated that consensual written 
arbitration agreements were invalid and 
unenforceable. Securing the validity and 
enforceability of arbitration [**26]  agreements was 
precisely what Congress intended to achieve 

through the FAA. The House Report accompanying 
its passage declared: "The purpose of this bill is to 
make valid and enforcible [sic] agreements for 
arbitration contained in contracts involving 
interstate commerce or within the jurisdiction [of] 
admiralty, or which may be the subject of litigation 
in the Federal courts." H.R. Rep. No. 68-96, at 1 
(1924). The Senate Report agreed, describing the 
purpose of the statute as "[t]o make valid and 
enforceable written  [*779]  provisions or 
agreements for arbitration of disputes arising out of 
contracts, maritime transactions, or commerce 
among the States or Territories or with foreign 
nations." S. Rep. No. 68-536, at 1 (1924). The 
House Report also makes explicit that the FAA was 
laser-focused on ensuring that people who agreed 
to arbitrate a dispute were held to their word:

Arbitration agreements are purely matters of 
contract, and the effect of the bill is simply to 
make the contracting party live up to his 
agreement. He can no longer refuse to perform 
his contract when it becomes disadvantageous 
to him. An arbitration agreement is placed upon 
the same footing as other contracts, where 
it [**27]  belongs.

H.R. Rep. No. 68-96, at 1.

In the almost-century since it became law, the 
Supreme Court has expounded on the congressional 
purpose animating the FAA, explaining that its 
passage signified "a congressional declaration of a 
liberal federal policy favoring arbitration 
agreements, notwithstanding any state substantive 
or procedural policies to the contrary." Moses H. 
Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 
U.S. 1, 24, 103 S. Ct. 927, 74 L. Ed. 2d 765 (1983). 
The Court has reiterated this principle time and 
again over the years, but each time, without fail, it 
has noted that the FAA enshrined the enforceability 
and validity of consensual, written agreements to 
arbitrate disputes. See Concepcion, 563 U.S. at 344 
("The principal purpose of the FAA is to ensure 
that private arbitration agreements are enforced 
according to their terms.") (cleaned up); see also, 
e.g., Epic Sys. Corp., 138 S. Ct. at 1621; Am. Exp. 
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Co. v. Italian Colors Rest., 570 U.S. 228, 233, 133 
S. Ct. 2304, 186 L. Ed. 2d 417 (2013); Volt, 489 
U.S. at 478; Dean Witter Reynolds, 470 U.S. at 
219. The statute, legislative history, and caselaw 
thus all agree that the purpose of the FAA is to 
ensure that written, consensual agreements to 
arbitrate disputes are valid and enforceable as a 
matter of contract.

In light of Congress' clear purpose to ensure the 
validity and enforcement of consensual arbitration 
agreements according to their terms, it is difficult to 
see how § 432.6, which in no way affects the 
validity and enforceability of such [**28]  
agreements, could stand as an obstacle to the FAA. 
Irrespective of AB 51's enforcement mechanisms, 
an employee may attempt to void an arbitration 
agreement that he was compelled to enter as a 
condition of employment on the basis that it was 
not voluntary. If a court were to find that such a 
lack of voluntariness is a generally applicable 
contract defense that does not specifically target 
agreements to arbitrate, the arbitration agreement 
may be voided in accordance with saving clause 
jurisprudence. This specific question is not before 
us, and we do not answer it.

The district court focused its obstacle preemption 
analysis on the potential civil and criminal liability 
AB 51 imposes on employers who include a 
compulsory arbitration clause as a condition of 
employment. See Becerra, 438 F. Supp. 3d at 1099-
1100. Appellees dedicate a substantial portion of 
their brief to the same concern. As explained more 
fully below, we agree that the civil and criminal 
penalties associated with AB 51 stand as an 
obstacle to the purposes of the FAA and are 
therefore preempted. Outside of their concerns over 
potential civil and criminal liability, Appellees' sole 
remaining argument for obstacle preemption is that 
§ 432.6 interferes with their "federally [**29]  
protected right to enter into arbitration agreements 
with their workers." Of course, nothing in § 2 
grants an employer the right to force arbitration 
agreements on unwilling employees. The only 
"federally protected right" conferred by the FAA is 

the right to have consensual  [*780]  agreements to 
arbitrate enforced according to their terms. Because 
nothing in § 432.6 interferes with this right, it does 
not stand as an obstacle to the purposes and 
objectives of the FAA.

D

The dissent expounds on the expansive nature of 
FAA preemption and details the perceived 
invidious intent of the California Legislature.3 Yet 
for all its colorful language, it does not 
meaningfully engage with the question at the core 
of this case: Does the text of the FAA or the 
precedent interpreting it expand the preemptive 
scope of the statute to situations in which there is 
no agreement to arbitrate at issue? As explained 
above, the answer to this question is "no." That 
answer undergirds our resolution of this case and 
undermines the entirety of the dissent's argument.

Attempting to escape the conclusion that this case 
falls outside of existing precedent4 delineating the 
preemptive scope of the FAA, the dissent asserts 
that we "misread[] [**30]  the clear import" of 
Kindred Nursing, which it claims "confirmed the 
rule that the FAA invalidates state laws that impede 
the formation of arbitration agreements." A review 
of the cited portion of Kindred Nursing reveals no 
such broad holding. Rather, the Supreme Court is 
explicit that the FAA preempts a state rule that 
"selectively find[s] arbitration contracts invalid 
because improperly formed." Kindred Nursing, 137 
S. Ct. at 1428. It was not happenstance, as the 
dissent asserts, that Kindred Nursing evaluated a 

3 Contrary to the dissent's implications, it is unremarkable that the 
California Legislature would be cognizant of relevant federal law 
and make efforts to draft a statute that avoided preemption. Indeed, 
one could argue that writing and passing laws that are not preempted 
is a core duty of a state legislature.

4 Our dissenting colleague asserts that "we don't need to wait until 
the next Supreme Court reversal" to hold that AB 51 is preempted by 
the FAA. To the contrary, basic principles of federalism caution us 
against expanding the preemptive scope of a federal statute absent 
explicit instruction from the high court.
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state rule that declared invalid certain executed 
arbitration agreements. Instead, the existence of an 
agreement to arbitrate was crucial to its holding. It 
was the very fact that the Kentucky rule invalidated 
an executed agreement to arbitrate that ran afoul of 
the FAA's mandate that "an arbitration agreement . 
. . be treated as 'valid, irrevocable, and 
enforceable.'" Id. (quoting 9 U.S.C. § 2). The 
dissent is correct to explain that Kindred Nursing 
emphasized that the FAA preempts rules affecting 
the initial validity of arbitration agreements, but 
that is not at issue in this case. As explained above, 
we are presented with a state rule that applies only 
in the absence of an agreement to arbitrate and that 
expressly [**31]  provides for the validity and 
enforceability of agreements to arbitrate. The text 
of the FAA does not preempt such a rule, and, 
despite the dissent's attempt to shoehorn its 
argument into the holding of Kindred Nursing, nor 
does the governing caselaw.

E

The regulation of pre-agreement employer behavior 
in § 432.6 does not run afoul of the FAA, but the 
civil and criminal sanctions attached to a violation 
of that section do. They stand as an obstacle to the 
"liberal federal policy favoring arbitration 
agreements," Moses H. Cone Mem'l Hosp., 460 
U.S. at 24, and are therefore preempted by the 
FAA.

As mentioned, § 433 of the California Labor Code 
makes any violation of that article, including § 
432.6, a misdemeanor offense. Labor Code § 23 
makes any misdemeanor within the Labor Code 
"punishable  [*781]  by imprisonment in a county 
jail, not exceeding six months, or by a fine not 
exceeding one thousand dollars ($1,000), or both." 
Cal. Lab. Code § 23. Additionally, AB 51 added § 
12953 to the California Government Code, which 
makes a violation of Labor Code § 432.6 "an 
unlawful employment practice." This, in turn, 
subjects an individual or entity who violates § 
432.6 to civil sanctions including state investigation 

and private litigation. See Cal. Gov't Code §§ 
12960-12965.

Regulation of pre-agreement conduct in § 432.6 
differs significantly from these enforcement [**32]  
mechanisms. Section § 432.6 is not preempted by 
the FAA because it is solely concerned with pre-
agreement employer behavior, but the 
accompanying enforcement mechanisms that 
sanction employers for violating § 432.6 
necessarily include punishing employers for 
entering into an agreement to arbitrate.5 A state law 
that incarcerates an employer for six months for 
entering into an arbitration agreement "directly 
conflicts with § 2 of the FAA." Casarotto, 517 U.S. 
at 687. An arbitration agreement cannot 
simultaneously be "valid" under federal law and 
grounds for a criminal conviction under state law. 
The potential civil sanctions provided by 
Government Code § 12953 are also preempted. We 
conclude that, much like a state may not "prohibit[] 
outright the arbitration of a particular type of 
claim," Kindred Nursing, 137 S. Ct. at 1426 
(quotation omitted), it also may not impose civil or 
criminal sanctions on individuals or entities for the 
act of executing an arbitration agreement. 
Therefore, we hold that Government Code § 12953 
and Labor Code § 433 are preempted to the extent 
that they apply to executed arbitration agreements 
covered by the FAA.6

5 Section 432.6(a) forbids employers from requiring an arbitration 
agreement as a condition of employment regardless of whether an 
arbitration agreement is executed. Similarly, an employer violates § 
432.6(b) by threatening to retaliate against an employee for refusing 
to sign an arbitration agreement, even if the employee subsequently 
agrees to sign.

6 Appellees assert that enjoining application of § 433 to agreements 
covered by the FAA would amount to a "judicial rewrite of 
[California's] statutory scheme." Not so. It is well settled that "when 
confronting a constitutional flaw in a statute, we try to limit the 
solution to the problem" by "for example, . . . enjoin[ing] only the 
unconstitutional applications of a statute while leaving other 
applications in force . . . ." Ayotte v. Planned Parenthood of N. New 
England, 546 U.S. 320, 328-29, 126 S. Ct. 961, 163 L. Ed. 2d 812 
(2006); see also Volt, 489 U.S. at 477 (a state law that violates the 
FAA is "pre-empted to the extent that it actually conflicts with 
federal law—that is, to the extent that it stands as an obstacle to the 
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IV

Appellees have not established that they are likely 
to succeed on the merits of their complaint for 
declaratory and injunctive relief, and, therefore, 
"we need not consider the other 
[preliminary [**33]  injunction] factors." Azar, 950 
F.3d at 1083. Because the district court erred in 
concluding that § 432.6(a)-(c) were preempted by 
the FAA it "necessarily abuse[d] its discretion" in 
granting Appellees a preliminary injunction. adidas 
Am., 890 F.3d at 753 (quotation omitted). 
Accordingly, the preliminary injunction is vacated, 
and the case is remanded for further proceedings 
consistent with this opinion.

V

We REVERSE IN PART the trial court's 
conclusion that AB 51 is preempted by the FAA, 
VACATE the preliminary injunction, and 
REMAND for further proceedings consistent with 
this opinion. The parties shall bear their own costs 
on appeal.

Dissent by: Sandra S. Ikuta

Dissent

 [*782]  IKUTA, Circuit Judge, dissenting:

Like a classic clown bop bag, no matter how many 
times California is smacked down for violating the 
Federal Arbitration Act (FAA), the state bounces 
back with even more creative methods to sidestep 
the FAA. This time, California has enacted AB 51, 
which has a disproportionate impact on arbitration 
agreements by making it a crime for employers to 
require arbitration provisions in employment 
contracts. Cal. Lab. Code §§ 432.6(a)-(c), 433; Cal. 
Gov't Code § 12953. And today the majority abets 

accomplishment and execution of the full purposes and objectives of 
Congress" (quotation omitted)).

California's attempt to evade the FAA and the 
Supreme Court's caselaw by upholding this anti-
arbitration law on the pretext that it bars [**34]  
only nonconsensual agreements. The majority's 
ruling conflicts with the Supreme Court's clear 
guidance in Kindred Nursing Centers Ltd. 
Partnership v. Clark, 137 S. Ct. 1421, 1428-29, 
197 L. Ed. 2d 806 (2017), and creates a circuit split 
with the First and Fourth Circuits. Because AB 51 
is a blatant attack on arbitration agreements, 
contrary to both the FAA and longstanding 
Supreme Court precedent, I dissent.

I

By its terms, the FAA ensures that an arbitration 
agreement "shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law 
or in equity for the revocation of any contract." 9 
U.S.C. § 2. The FAA preempts any state law that 
stands "as an obstacle to the accomplishment and 
execution of the full purposes and objectives of 
Congress." Hines v. Davidowitz, 312 U.S. 52, 67, 
61 S. Ct. 399, 85 L. Ed. 581 (1941). The Supreme 
Court has long recognized the FAA's broad 
purpose: it declares "a liberal federal policy 
favoring arbitration agreements, notwithstanding 
any state substantive or procedural policies to the 
contrary," Moses H. Cone Mem'l Hosp. v. Mercury 
Constr. Corp., 460 U.S. 1, 24, 103 S. Ct. 927, 74 L. 
Ed. 2d 765 (1983), and embodies a "national policy 
favoring arbitration," AT&T Mobility LLC v. 
Concepcion, 563 U.S. 333, 346, 131 S. Ct. 1740, 
179 L. Ed. 2d 742 (2011) (quoting Buckeye Check 
Cashing, Inc. v. Cardegna, 546 U.S. 440, 443, 126 
S. Ct. 1204, 163 L. Ed. 2d 1038 (2006)). When 
faced with a principle of "state law, whether of 
legislative or judicial origin," that burdens 
arbitration and that "takes its meaning precisely 
from the fact that a contract to arbitrate is at issue," 
we must strike it down as preempted by the FAA. 
Perry v. Thomas, 482 U.S. 483, 492 n. 9, 107 S. Ct. 
2520, 96 L. Ed. 2d 426 (1987). And [**35]  even 
when a state law generally applies to a range of 
agreements, the FAA preempts the law if it 
"interferes with fundamental attributes of 
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arbitration" and obstructs the purpose of the FAA. 
Concepcion, 563 U.S. at 344. As the Supreme 
Court has explained, "[a]lthough § 2's saving clause 
preserves generally applicable contract defenses, 
nothing in it suggests an intent to preserve state-law 
rules that stand as an obstacle to the 
accomplishment of the FAA's objectives." Id. at 
343.

AB 51 is just such a state law that obstructs the 
purpose of the FAA. The history of AB 51 reveals 
it was the culmination of a many-year effort by the 
California legislature to prevent employers from 
requiring an arbitration provision as a condition of 
employment. California has long known that the 
FAA preempted laws that made arbitration 
agreements unenforceable, because the Supreme 
Court has so often struck down its anti-arbitration 
legislation or judge-made rules.1

 [*783]  In light of these rulings, the California 
legislature took a different approach to anti-
arbitration legislation. In 2015, it passed Assembly 
Bill 465, which banned employers from requiring 
arbitration agreements as a condition of 
employment and rendered unenforceable any 
offending [**36]  contract. Text of AB 465, 2015-
16 Cal. Leg., Reg. Sess. (2015).2 California 
Governor Jerry Brown vetoed this bill on the 
ground that such a "blanket ban" had been 
"consistently struck down in other states as 
violating the Federal Arbitration Act" and noted 
that the California Supreme Court and United 
States Supreme Court had invalidated similar 

1 See, e.g., Concepcion, 563 U.S. at 352 (holding that the FAA 
preempted the California rule that contract provisions disallowing 
classwide arbitration are unconscionable); Preston v. Ferrer, 552 
U.S. 346, 349-50, 128 S. Ct. 978, 169 L. Ed. 2d 917 (2008) (holding 
that the FAA preempted a California law giving a state agency 
primary jurisdiction over a dispute involving the California Talent 
Agency Act despite the parties' agreement to arbitrate such disputes); 
Perry, 482 U.S. at 484, 489 (holding that the FAA preempted a state 
statute permitting litigation of wage collection actions despite the 
existence of any private agreement to arbitrate).

2 The relevant legislative history referenced here is publicly available 
on the California Legislative Information website: 
https://leginfo.legislature.ca.gov/.

legislation. Governor's Veto Message for AB 465, 
2015-16 Cal. Leg., Reg. Sess. (2015); see, e.g., 
Marmet Health Care Ctr., Inc. v. Brown, 565 U.S. 
530, 530-31, 132 S. Ct. 1201, 182 L. Ed. 2d 42 
(2012) (per curiam); Perry, 482 U.S. at 484, 489; 
Southland Corp. v. Keating, 465 U.S. 1, 10, 104 S. 
Ct. 852, 79 L. Ed. 2d 1 (1984). That same year, the 
Supreme Court overruled a California court's 
interpretation of an arbitration agreement, because 
it did not place arbitration contracts "on equal 
footing with all other contracts." DIRECTV, Inc. v. 
Imburgia, 577 U.S. 47, 58-59, 136 S. Ct. 463, 193 
L. Ed. 2d 365 (2015) (quoting Buckeye, 546 U.S. at 
443). This decision was followed by yet another 
defeat of state anti-arbitration legislation when a 
California court held that the FAA preempted 
another California statute, which had made 
agreements to arbitrate certain state civil rights 
claims unenforceable. See Saheli v. White Mem'l 
Med. Ctr., 21 Cal. App. 5th 308, 323, 230 Cal. 
Rptr. 3d 258 (2018).

Undeterred, the state legislature tried again in 2018 
and passed AB 3080, which prohibited an employer 
from requiring an employee to waive a judicial 
forum as a condition of employment. Text of AB 
3080, 2017-18 Cal. Leg., Reg. Sess. (2018). 
Governor Brown exercised [**37]  his veto power 
again, explaining that AB 3080 "plainly violates 
federal law." Governor's Veto Message for AB 
3080, 2017-18 Cal. Leg., Reg. Sess. (2018). 
Governor Brown cited the "clear" direction from 
the United States Supreme Court in Imburgia, 136 
S. Ct. at 468, and Kindred Nursing, 137 S. Ct. at 
1428.

Twice-vetoed but still undeterred, the California 
Assembly introduced AB 51 in December 2018. 
This bill, now before us, took the same approach as 
the vetoed AB 3080: instead of barring 
enforcement of arbitration agreements offered as a 
condition of employment, it instead penalized the 
formation or attempted formation of such 
agreements. Text of AB 51, 2019-20 Cal. Leg., 
Reg. Sess. (2019); see also Cal. Lab. Code §§ 
432.6(a)-(c), 433. While it prohibited an employer 
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from requiring an applicant for employment to 
enter an arbitration agreement, it provided that an 
executed arbitration agreement was nevertheless 
enforceable. See Cal. Lab. Code § 432.6(a)-(b), (f).

Accompanying legislative reports reveal the 
purpose of AB 51 and explain the oddity of 
penalizing the formation of arbitration agreements 
while permitting their enforcement. The California 
Senate Judiciary  [*784]  Committee report on AB 
51 recognized that "there is little doubt that, if 
enacted, the bill would be challenged in court and 
there is some chance, under [**38]  the current 
composition of the U.S. Supreme Court, that it 
would be found preempted." Senate Judiciary 
Committee Report at 7, 2019-20 Cal. Leg., Reg. 
Sess. (2019). These reports acknowledge candidly 
that, in light of such anticipated scrutiny, "AB 51 
seeks to sidestep the preemption issue." Senate 
Labor, Public Employment and Retirement 
Committee Report at 4, 2019-20 Cal. Leg., Reg. 
Sess. (2019). The reports assured legislators that 
AB 51 "successfully navigates around" Supreme 
Court precedent and "avoids preemption by 
applying only to the condition in which an 
arbitration agreement is made, as opposed to 
banning arbitration itself." Senate Judiciary 
Committee Report at 8; Assembly Labor and 
Employment Committee Report at 3, 2019-20 Cal. 
Leg., Reg. Sess. (2019). AB 51's author noted that 
this contrivance gave the legislature "a reasoned 
case" that the bill would not be preempted, given 
that "[t]here has not been a preemption case in the 
absence of an arbitration agreement." Senate 
Judiciary Committee Report at 7; Assembly Labor 
and Employment Committee Report at 3. Another 
key component of the "reasoned case" for avoiding 
preemption, according to the legislators, was that 
AB 51 prevented [**39]  "forced arbitration," 
which was not the "result of mutual consent" but 
was imposed on employees "against their will." 
Assembly Judiciary Committee Report at 5, 2019-
20 Cal. Leg., Reg. Sess. (2019); Senate Judiciary 
Committee Report at 4. According to the 
legislators, this rationale was consistent with 
Supreme Court cases stressing the fundamental rule 

that arbitration agreements be consensual. Senate 
Judiciary Committee Report at 8 (citing Stolt-
Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 
662, 681, 130 S. Ct. 1758, 176 L. Ed. 2d 605 
(2010)).

California's new governor, Gavin Newsom, signed 
the bill into law, even though AB 51 was identical 
in many respects to vetoed AB 3080. See id. at 9.

II

A

As this history suggests, the California legislature 
developed AB 51 with the focused intent of 
opposing arbitration and sidestepping the FAA's 
preemptive sweep by penalizing the formation, or 
attempted formation, of disfavored arbitration 
agreements but not interfering with the enforcement 
of such agreements.

Specifically, under Section 432.6 of the California 
Labor Code, an employer "shall not, as a condition 
of employment . . . require any applicant for 
employment or any employee to waive any right, 
forum, or procedure for a violation of the California 
Fair Employment and Housing Act [(FEHA)]" or 
the California Labor Code, "including the [**40]  
right to file and pursue a civil action or a complaint 
with . . . any court." Cal. Lab. Code § 432.6(a). 
Thus, employers may not require employees to sign 
a standard employment contract that includes an 
arbitration provision, even if the contract includes a 
voluntary opt-out clause. See Cal. Lab. Code § 
432.6(c). Moreover, an employer cannot refuse to 
hire a prospective employee who declines to enter 
into an arbitration agreement or otherwise 
"threaten, retaliate or discriminate against" such an 
employee. Cal. Lab. Code § 432.6(b). Violating 
Section 432.6 amounts to an "unlawful employment 
practice" for which aggrieved employees and the 
state may bring civil suits against employers. See 
Cal. Gov't Code §§ 12953, 12960. Violating 
Section 432.6 also constitutes a criminal offense. 
See Cal. Lab. Code § 433. Should the employee 
sign such an employment contract, however, the 
arbitration agreement it contains is perfectly 
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 [*785]  enforceable because Section 432.6(f) 
provides that "[n]othing in this section is intended 
to invalidate a written arbitration agreement that is 
otherwise enforceable under the Federal Arbitration 
Act." Cal. Lab. Code § 432.6(f).

In short, AB 51 criminalizes offering employees an 
agreement to arbitrate, even though the arbitration 
provision itself is lawful and enforceable once the 
agreement is executed. The question is, does this 
too-clever-by-half workaround [**41]  actually 
escape preemption? The majority says it does, but 
this is clearly wrong: under Supreme Court 
precedent, Section 432.6 is entirely preempted by 
the FAA.

B

Although the Supreme Court has not addressed 
California's specific legislative gimmick—
criminalizing contract formation if it includes an 
arbitration provision—this is not surprising, given 
that California designed the gimmick to sidestep 
any existing Supreme Court precedents. But even 
so, the Supreme Court has made it clear that the 
FAA preempts this type of workaround, which is 
but the latest of the "great variety of devices and 
formulas" disfavoring arbitration. See Concepcion, 
563 U.S. at 342 (cleaned up).

As a threshold matter, California's circumvention 
exemplifies the exact sort of "'hostility to 
arbitration' that led Congress to enact the FAA." 
Kindred Nursing, 137 S. Ct. at 1428 (quoting 
Concepcion, 563 U.S. at 339); see also Buckeye, 
546 U.S. at 443. The Supreme Court has made clear 
that the FAA displaces not only state laws that 
discriminate on their face against arbitration, but 
also those that "covertly accomplish[] the same 
objective," Kindred Nursing, 137 S. Ct. at 1426. 
Indeed, even if state laws are "generally 
applicable," the FAA preempts them where "in 
practice they have a 'disproportionate impact' on 
arbitration." Mortensen v. Bresnan Commc'ns, LLC, 
722 F.3d 1151, 1159 (9th Cir. 2013) (quoting 
Concepcion, 563 U.S. at 341-342). AB 51 is the 
poster child for covertly [**42]  discriminating 

against arbitration agreements and enacting a 
scheme that disproportionately burdens arbitration.

More specifically, Supreme Court precedent makes 
clear that the FAA preempts laws like AB 51 that 
burden the formation of arbitration agreements. 
Long ago, the Supreme Court held that the FAA 
preempted a Montana law making an arbitration 
clause unenforceable unless it had a specific type of 
notification on the first page of the contract. See 
Doctor's Assocs., Inc. v. Casarotto, 517 U.S. 681, 
116 S. Ct. 1652, 134 L. Ed. 2d 902 (1996). In 
Casarotto, the state supreme court reasoned—much 
like California here—that this notice requirement 
did not "undermine the goals and policies of the 
FAA" because the "notice requirement did not 
preclude arbitration agreements altogether" but 
instead ensured that arbitration agreements had to 
be entered "knowingly." Id. at 685 (quoting 
Casarotto v. Lombardi, 268 Mont. 369, 381, 886 
P.2d 931 (1994)). The Court rejected this 
reasoning. Id. at 688.

Kindred Nursing has now confirmed the rule that 
the FAA invalidates state laws that impede the 
formation of arbitration agreements. In Kindred 
Nursing, the Court struck down the Kentucky 
Supreme Court's "clear-statement rule" which 
provided that a person holding a power of attorney 
for a family member could not enter into an 
arbitration agreement for that family member, 
unless [**43]  the power of attorney gave the 
person express authority to do so. 137 S. Ct. at 
1425-26. The Supreme Court held that this clear-
statement rule—which imposed a burden only on 
contract formation—violated the FAA, because it 
"singles out arbitration agreements  [*786]  for 
disfavored treatment." Id. at 1425.

The majority attempts to distinguish Kindred 
Nursing on the ground that it addresses "pre-
agreement behavior to the extent it provided the 
basis to invalidate already executed contracts." 
Majority at 20. This misreads the clear import of 
the case. In Kindred Nursing, the parties opposing 
arbitration, like the majority here, advanced an 
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argument "based on the distinction between 
contract formation and contract enforcement." 137 
S. Ct. at 1428. According to their argument, 
Kentucky's clear-statement rule "affects only 
contract-formation, because it bars agents without 
explicit authority from entering into arbitration 
agreements." Id. The opponents argued (like the 
majority here) that "the FAA has no application to 
contract formation issues" and claimed that the 
"FAA's statutory framework applies only after a 
court has determined that a valid arbitration 
agreement was formed." Id. (cleaned up). Although 
the opponents acknowledged that the FAA [**44]  
"requires a State to enforce all arbitration 
agreements (save on generally applicable grounds) 
once they have come into being," they claimed (like 
the majority here) that "States have free rein to 
decide—irrespective of the FAA's equal-footing 
principle—whether such contracts are validly 
created in the first instance." Id.

The Court expressly rejected these arguments. Id. 
"By its terms," the Court explained, the FAA "cares 
not only about the enforcement of arbitration 
agreements, but also about their initial validity—
that is, about what it takes to enter into them." Id. 
(cleaned up). Because the Kentucky rule "specially 
impeded the ability of attorneys-in-fact to enter into 
arbitration agreements" and "thus flouted the FAA's 
command to place those agreements on an equal 
footing with all other contracts," the FAA 
preempted Kentucky's rule. Id. at 1429. This 
common-sense conclusion that state law cannot 
impede parties' abilities to enter arbitration 
agreements fit "well within the confines of (and 
goes no further than) present well-established law." 
Id. (quoting Imburgia, 577 U.S. at 58). To hold 
otherwise, the Court explained, would render the 
FAA "helpless to prevent even the most blatant 
discrimination against arbitration." [**45]  Id. In 
reaching this conclusion, the Court put no weight 
on the fact that the arbitration agreement at issue in 
Kindred Nursing had already been executed.3 

3 The majority's argument that "the existence of an agreement to 

Rather, Kindred Nursing's bottom line is that a state 
cannot single out arbitration agreements by 
imposing special limiting rules at the formation 
stage. Id at 1428-29.

Kindred Nursing's holding that the FAA preempts 
rules that burden the formation of an arbitration 
agreement, see 137 S. Ct. at 1428-29, applies 
equally to AB 51, which is intentionally designed 
to burden and penalize an employer's formation, or 
attempted formation, of an arbitration agreement 
with employees. See Cal. Lab. Code § 432.6(a)- (c); 
see also Cal. Lab. Code § 433; Cal. Gov't Code § 
12953. In upholding AB 51, which "specially 
impede[s] the ability of [employers] to enter into 
arbitration agreements" and "thus flout[s] the 
FAA's command to place those agreements on an 
equal footing with all  [*787]  other contracts," 
Kindred Nursing, 137 S. Ct. at 1429, the majority 
directly conflicts with the rule stated in Kindred 
Nursing.

In addition to conflicting with Kindred Nursing, the 
majority's ruling today creates a split with two of 
our sister circuits. Long before Kindred Nursing 
reached its common-sense conclusion, our sister 
circuits prevented state efforts like California's that 
attempted [**46]  to sidestep the FAA while 
disfavoring arbitration. The First Circuit held that 
the FAA preempted Massachusetts regulations that 
prohibited securities firms from requiring clients to 
agree to arbitration "as a nonnegotiable condition 
precedent to account relationships." Sec. Indus. 
Ass'n v. Connolly, 883 F.2d 1114, 1117, 1125 (1st 
Cir. 1989). Even if this regulation did not invalidate 
the arbitration agreements themselves, the First 
Circuit rejected as "too clever by half" the state's 

arbitrate was crucial" to Kindred Nursing, Majority at 27, is baseless; 
instead, the Supreme Court focused on the FAA's applicability to 
contract formation, including state rules that barred specified 
individuals from entering into arbitration agreements. See, e.g., 137 
S. Ct. at 1428-29 (noting that if the FAA did not apply to rules 
impeding contract formation, a state would be free to hold that 
everyone was incompetent to enter into an arbitration agreement, 
which would render the FAA meaningless). AB 51 is such a rule 
impeding contract formation, as it criminalizes employers' attempts 
to enter into an arbitration agreement.
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attempt to regulate parties' conduct instead of the 
parties' agreements. Id. at 1122-23.4 Applying well-
established preemption principles, Connolly 
reasoned that "[s]tate law need not clash head on 
with a federal enactment in order to be preempted." 
Id. Connolly explained that the threatened loss of a 
business license for offering clients a standard 
agreement including an arbitration provision was 
"an obstacle of greater proportions even than the 
chance that, in a given dispute, an arbitration 
agreement might be declared void." Id. at 1124. 
Thus, the regulations were preempted as "at odds 
with the policy which infuses the FAA." Id.

The Fourth Circuit similarly held that the FAA 
preempted a Virginia law that made it unlawful for 
automobile manufacturers and distributors to fail to 
include a particular [**47]  clause in franchise 
agreements. Saturn Distrib. Corp. v. Williams, 905 
F.2d 719, 724 (4th Cir. 1990). That clause would 
provide that any contract provision that "denies 
access to the procedures, forums, or remedies" 
provided by state law "shall be deemed to be 
modified to conform to such laws or regulations." 
Id. (quoting Va. Code Ann. § 46.1-550.5:27). As 
interpreted by the court, the statute forbade "only 
nonnegotiable arbitration provisions and not 
negotiable arbitration agreements." Id. Analogizing 
to Connolly, the Fourth Circuit held that the statute 
conflicted with the FAA because it "essentially 
prohibited nonnegotiable arbitration agreements." 
Id.

AB 51's contrived approach closely tracks the 
impermissible workarounds disapproved of by the 
First and Fourth Circuits. See Connolly, 883 F.2d at 

4 This held true even though the regulations would lead to 
enforcement even in the absence of any executed arbitration 
agreement. The regulations proscribed "[r]equiring . . . that a 
customer . . . execute" a non-negotiable arbitration provision, 
prohibited "[r]equesting . . . that a customer . . . execute" an 
arbitration provision without disclosing that it cannot be non-
negotiable, and even prohibited "[r]equesting . . . that a customer . . . 
execute" an arbitration provision without disclosing its effect. 
Connolly, 883 F.2d at 1125 (quoting 950 Mass. Code Regs. § 
12.204(G)(1)(a)-(c) (1988)).

1122; Saturn, 905 F.2d at 724. Without even 
acknowledging the existence of this conflicting 
authority, and contrary to our rule that we may not 
create a direct conflict with other circuits "[a]bsent 
a strong reason to do so," see United States v. 
Cuevas-Lopez, 934 F.3d 1056, 1067 (9th Cir. 2019) 
(quoting United States v. Chavez-Vernaza, 844 
F.2d 1368, 1374 (9th Cir. 1987)), the majority 
silently creates a circuit split that will require en 
banc review or Supreme Court intervention to 
resolve, see Hart v. Massanari, 266 F.3d 1155, 
1169, 1171 (9th Cir. 2001); see also Fed. R. App. 
P. 35(b)(1)(A)-(B).5

 [*788]  Taking into account these precedents and 
the broad preemptive scope of the FAA, it is clear 
that the FAA preempts AB 51, which prohibits 
employers from entering [**48]  into arbitration 
agreements with their employees as a condition of 
employment. Under Kindred Nursing, such a rule is 
invalid, 137 S. Ct. at 1428-29, and AB 51 "stands 
as an obstacle to the accomplishment and execution 
of the full purposes and objectives of Congress," 
Concepcion, 563 U.S. at 352 (quoting Hines, 312 
U.S. at 67).

III

The contrary arguments raised by California and 
the majority are not persuasive.

A

First, California and the majority claim that AB 51 
does not pose an obstacle to the FAA because it is 
simply a prohibition against so-called "forced 
arbitration." Under this theory, AB 51 seeks to 
protect employees from involuntary contracts 
forced upon them by employers. According to the 
majority, California enacted AB 51 "to assure that 
entry into an arbitration agreement by an employer 

5 Although the majority claims the dissent "does not meaningfully 
engage" with the core question whether the preemptive scope of the 
FAA extends "to situations in which there is no agreement to 
arbitrate at issue," Majority at 26, it is the majority that dodges this 
core question by ignoring our sister circuits' rulings that the FAA 
does indeed preempt state laws that impede parties from freely 
entering into arbitration agreements.
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and employee is mutually consensual and to declare 
that compelling an unwilling party to arbitrate is an 
unfair labor practice." Majority at 8. These 
guardrails protecting employees from unwanted 
arbitration provisions do not interfere with the 
FAA, the majority reasons, because nothing in 9 
U.S.C. § 2 "grants an employer the right to force 
arbitration agreements on unwilling employees." 
Majority at 25. The majority's reasoning parrots the 
assurances offered by California [**49]  legislators 
that AB 51 is consistent with the Supreme Court's 
instruction that "consent is the touchstone of 
arbitration agreements" and that AB 51 merely 
ensures "employees may choose to waive their 
rights in order to get or keep a job, but they are 
never forced to." Senate Judiciary Committee 
Report at 8.

There is no merit to this argument, which 
misunderstands basic principles of California 
contract law, Supreme Court caselaw regarding 
consent in arbitration cases, and AB 51 itself. 
Contrary to the majority, a contract may be 
"consensual," as that term is used in contract law, 
even if one party accepts unfavorable terms due to 
unequal bargaining power.

It is a basic principle of contract law that a contract 
is not enforceable unless there is mutual, voluntary 
consent. See, e.g., Cal. Civ. Code §§ 1565, 1567; 
Monster Energy Co. v. Schechter, 7 Cal. 5th 781, 
789, 249 Cal. Rptr. 3d 295, 444 P.3d 97 (2019); 
Morrill v. Nightingale, 93 Cal. 452, 455, 28 P. 1068 
(1892). It has long been established that parties to a 
contract are generally deemed to have consented to 
all the terms of a contract they sign, even if they 
have not read it. See, e.g., Marin Storage & 
Trucking Inc. v. Benco Contracting & Eng'g, Inc., 
89 Cal. App. 4th 1042, 1049, 107 Cal. Rptr. 2d 645 
(2001); Greve v. Taft Realty Co., 101 Cal. App. 
343, 351-52, 281 P. 641 (1929). This is true even if 
the contract at issue is an adhesion contract, defined 
by California courts as "a standardized contract, 
which, imposed and drafted by the party of superior 
bargaining strength, relegates to the 
subscribing [**50]  party only the opportunity to 

adhere to the contract or reject it," Neal v. State 
Farm Ins. Cos., 188 Cal. App. 2d 690, 694, 10 Cal. 
Rptr. 781 (1961). Despite unequal bargaining 
power, "a contract of adhesion is fully enforceable 
according to its terms  [*789]  unless certain other 
factors are present," such as when a provision "does 
not fall within the reasonable expectations of the 
weaker or 'adhering' party" or when a provision "is 
unduly oppressive or unconscionable." Graham v. 
Scissor-Tail, Inc., 28 Cal. 3d 807, 819-20, 171 Cal. 
Rptr. 604, 623 P.2d 165 (1981) (per curiam) 
(cleaned up). And although adhesion contracts do 
not fit the "classical model of 'free' contracting by 
parties of equal or near-equal bargaining strength," 
they are an "inevitable fact of life for all citizens." 
Id. at 817-818.

Of course, mandatory arbitration provisions in 
employment contracts of adhesion are not 
enforceable if the provisions are procedurally and 
substantively unconscionable, or otherwise 
unenforceable under generally applicable contract 
rules. OTO, L.L.C. v. Kho, 8 Cal. 5th 111, 125-26, 
251 Cal. Rptr. 3d 714, 447 P.3d 680 (2019). 
Unequal bargaining power, "economic pressure," 
"sharp practices," and "surprise" can help establish 
procedural unconscionability. Id. at 126-29 
(cleaned up). Moreover, if a party is forced to sign 
a contract by threats or physical coercion, for 
instance, the contract would lack mutual consent 
and be unenforceable "upon such grounds as exist 
at law or in equity [**51]  for the revocation of any 
contract." 9 U.S.C. § 2. Therefore, there is no risk 
of employers forcing arbitration agreements on 
unwilling employees, as those terms are understood 
in California contract law. Majority at 8, 25. AB 51 
does nothing to change these basic principles.

In short, under California law, an employee 
"consents" to an employment contract by entering 
into it, even if the contract was a product of 
unequal bargaining power and even if it contains 
terms (such as an arbitration provision) that the 
employee dislikes, so long as the terms are not 
invalid due to unconscionability or other generally 
applicable contract principles. An employee's 
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preference for litigating disputes with an employer, 
without more, does not make an arbitration 
agreement nonconsensual.

Because the parties to a contract are deemed to 
consent to its terms, the "basic precept that 
arbitration 'is a matter of consent, not coercion,'" 
means only that courts must "ensure that 'private 
arbitration agreements are enforced according to 
their terms'" even in the face of state laws imposing 
different requirements on the contracting parties. 
Stolt-Nielsen, 559 U.S. at 681-682 (quoting Volt 
Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford 
Junior Univ., 489 U.S. 468, 478-79, 109 S. Ct. 
1248, 103 L. Ed. 2d 488 (1989)). Thus, this 
fundamental rule of consent means only that "the 
FAA pre-empts [**52]  state laws which 'require a 
judicial forum for the resolution of claims which 
the contracting parties agreed to resolve by 
arbitration,'" Volt, 489 U.S. at 478 (quoting 
Southland, 465 U.S. at 10), and also preempts any 
similar judge-made rules of contract construction or 
public policy that seek "ends other than the intent 
of the parties," such as a rule "preferring 
interpretations that favor the public interest," 
Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407, 1417, 
203 L. Ed. 2d 636 (2019). Therefore, contrary to 
California and the majority, the concept of 
"consent" in the Supreme Court's arbitration 
decisions is not violated when there is economic 
pressure to enter into an agreement with 
disadvantageous terms, or when the party to the 
contract with lesser bargaining power is 
subjectively unhappy with those terms.

This principle applies equally to employment 
contracts and employment-related lawsuits. In 
upholding a contract provision requiring arbitration 
of Age Discrimination in Employment Act claims, 
the Supreme Court rejected the argument that 
 [*790]  the agreement was invalid due to the 
"unequal bargaining power between employers and 
employees." Gilmer v. Interstate/Johnson Lane 
Corp., 500 U.S. 20, 32-33, 111 S. Ct. 1647, 114 L. 
Ed. 2d 26 (1991). The Court stated that "[m]ere 
inequality in bargaining power" is not sufficient to 

refuse to enforce an arbitration agreement in the 
employment context, because "arbitration [**53]  
agreements are enforceable 'save upon such 
grounds as exist at law or in equity for the 
revocation of any contract.'" Id. at 33 (quoting 9 
U.S.C. § 2).

Accordingly, there is no support for California's 
description of AB 51 as simply an assurance that 
employees will not be the victims of forced 
arbitration or be compelled to arbitrate claims 
against their wills. Majority at 8, 25. For the same 
reason, there is no support for the majority's view 
that AB 51 merely takes away an employer's ability 
"to force arbitration agreements on unwilling 
employees." Majority at 25. Rather, AB 51 
disproportionately targets and burdens employers 
offering arbitration agreements as a condition of 
employment, which "does not place arbitration 
contracts on equal footing with all other contracts" 
and therefore fails to give "due regard to the federal 
policy favoring arbitration." Imburgia, 577 U.S. at 
58 (cleaned up). Therefore, even if AB 51 applies 
to a handful of other agreements in addition to 
arbitration agreements, its interference with parties' 
abilities to agree to arbitration stands as an obstacle 
to the "'accomplishment and execution of the full 
purposes and objectives of Congress,'" and "thus 
creates a scheme inconsistent with the FAA." 
Concepcion, 563 U.S. at 344, 352 [**54]  (quoting 
Hines, 312 U.S. at 67).

B

Second, the majority attempts to rescue its opinion 
by ruling that AB 51's civil and criminal penalties 
under Section 12953 of the California Government 
Code and Section 433 of the California Labor Code 
"are preempted to the extent that they apply to 
executed arbitration agreements covered by the 
FAA." Majority at 29. The majority acknowledges 
that the FAA preempts any rule that imposes 
liability for conduct resulting in an executed 
arbitration agreement. Majority at 28-29. In case 
the effect of this novel holding is not clear, it means 
that if the employer offers an arbitration agreement 
to the prospective employee as a condition of 
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employment, and the prospective employee 
executes the agreement, the employer may not be 
held civilly or criminally liable. But if the 
prospective employee refuses to sign, then the FAA 
does not preempt civil and criminal liability for the 
employer under AB 51's provisions. In other words, 
the majority holds that if the employer successfully 
"forced" employees "into arbitration against their 
will," Senate Judiciary Committee Report at 4, the 
employer is safe, but if the employer's efforts fail, 
the employer is a criminal.

Despite holding that AB 51 is preempted in [**55]  
part, the majority's unusual bifurcated approach still 
conflicts with the FAA. Most important, it does not 
"place arbitration agreements upon the same 
footing as other contracts." Southland, 465 U.S. at 
16, n.11 (cleaned up). Until AB 51, neither the 
California legislature nor any state court has held 
that a person can be prosecuted for attempting to 
enter into a legal and enforceable agreement. But 
that is the import of the majority's ruling today. 
Because, as the majority acknowledges, an 
executed arbitration agreement is valid and 
enforceable (except on grounds that are generally 
applicable to all contracts), the employer's conduct 
proscribed by Section 432.6—offering an 
employment  [*791]  agreement that requires 
arbitration—results in a contract that is both lawful 
and enforceable. But the majority upholds Section 
432.6 and its associated sanctions so long as they 
are not applied to conduct leading to executed 
arbitration agreements. This holding means that an 
employer's attempt to enter into an arbitration 
agreement with employees is unlawful, but a 
completed attempt is lawful. This tortuous ruling is 
analogous to holding that a statute can make it 
unlawful for a dealer to attempt to sell illegal drugs, 
but if the dealer succeeds in completing [**56]  the 
drug transaction, the dealer cannot be prosecuted. 
Needless to say, such a bizarre approach does not 
apply to any other contracts in California. As such, 
it is preempted by the FAA for disfavoring 
arbitration contracts and obstructing the purpose 
and objectives of the FAA.

IV

In sum, AB 51's transparent effort to sidestep the 
FAA in order to disfavor arbitration agreements in 
employment contracts is meritless. By upholding 
this maneuver, the majority conflicts with Kindred 
Nursing, which held that the FAA invalidates state 
laws that impede the formation of arbitration 
agreements. 137 S. Ct. at 1425. The majority also 
silently splits from our sister circuits, which have 
held that too-clever-by-half workarounds and 
covert efforts to block the formation of arbitration 
agreements are preempted by the FAA just as much 
as laws that block enforcement of such agreements. 
So we don't need to wait until the next Supreme 
Court reversal to know that we must apply those 
principles here. The majority's bifurcated, half-
hearted, and circuit-splitting approach to 
invalidating AB 51 makes little sense, except to the 
extent it aims at abetting California in disfavoring 
arbitration. Because the appellants here 
have [**57]  demonstrated a likelihood of success 
on the merits and the district court correctly 
determined that the remaining preliminary 
injunction factors supported injunctive relief, I 
would affirm the district court. I therefore dissent.

End of Document
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Opinion

 [*713]  GRASZ, Circuit Judge.

Sundance, Inc. appeals the district court's order 
denying its motion to compel arbitration of Robyn 
Morgan's claims. We reverse.

I. Background

In September 2018, Morgan sued Sundance for 
violations of the Fair Labor Standards Act. See 29 
U.S.C. § 201. Morgan alleged Sundance failed to 
pay her, and other similarly situated employees, for 
overtime.

In November 2018, Sundance moved to dismiss 
Morgan's complaint, arguing that under the "first-
to-file" rule,1 a similar lawsuit filed in a Michigan 
federal court (the "Michigan case") barred this 
lawsuit. [**2]  The district court denied Sundance's 
motion to dismiss more than four months later in 
March 2019.

Sundance then answered Morgan's complaint, but 
did not assert its right to arbitrate Morgan's claims. 
After filing its answer, Morgan participated in a 
settlement mediation with the Michigan case 
plaintiffs. The Michigan case settled, but Morgan's 
case moved forward.

1 The "first-to-file" rule, as an extension of comity principles, states 
"where two courts have concurrent jurisdiction, the first court in 
which jurisdiction attaches has priority to consider the case." 
Orthmann v. Apple River Campground, Inc., 765 F.2d 119, 121 (8th 
Cir. 1985).
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In May 2019, after the failed mediation and nearly 
eight months after the filing of Morgan's complaint, 
Sundance moved to compel arbitration. The district 
court denied the motion, concluding Sundance's 
participation in the litigation waived its right to 
arbitration.

II. Discussion

We review de novo the district court's conclusion 
that Sundance waived its right to compel 
arbitration, and we examine the underlying factual 
findings for clear error. Messina v. N. Cent. 
Distrib., Inc., 821 F.3d 1047, 1050 (8th Cir. 2016). 
"[A]ny doubts concerning waiver of arbitrability 
should be resolved in favor of arbitration." Id. 
(internal quotation marks and citation omitted).

A party waives its right to arbitration if it: "(1) 
knew of an existing right to arbitration; (2) acted 
inconsistently with that right; and (3) prejudiced the 
other  [*714]  party by these inconsistent acts." 
Messina, 821 F.3d at 1050 (internal quotation 
marks and citation [**3]  omitted). Utilizing this 
test, we conclude the district court erred in 
determining Sundance waived its right to arbitrate 
because Sundance's conduct, even if inconsistent 
with its right to arbitration, did not materially 
prejudice Morgan.

Regarding the first element, Sundance does not 
dispute its knowledge of an existing right to 
arbitration because the Morgan-Sundance 
employment agreement included the arbitration 
clause.

We next consider the second element—whether 
Sundance acted inconsistently with its right to 
arbitrate. "A party acts inconsistently with its right 
to arbitrate if it 'substantially invokes the litigation 
machinery before asserting its arbitration right, . . . 
when, for example, it files a lawsuit on arbitrable 
claims, engages in extensive discovery, or fails to 
move to compel arbitration and stay litigation in a 
timely manner.'" Id. at 1050 (quoting Lewallen v. 
Green Tree Servicing, 487 F.3d 1085, 1090 (8th 

Cir. 2007)). "To safeguard its right to arbitration, a 
party must 'do all it could reasonably have been 
expected to do to make the earliest feasible 
determination of whether to proceed judicially or 
by arbitration[.]'" Id. at 1050 (quoting Cabinetree 
of Wis., Inc. v. Kraftmaid Cabinetry, Inc., 50 F.3d 
388, 391 (7th Cir. 1995)). A court looks to all of the 
circumstances to decide whether the act is truly 
inconsistent with its right to arbitrate. [**4]  See 
Lewallen, 487 F.3d at 1090-94 (considering a 
party's discovery requests, its failure to timely 
assert its right to arbitration, and its motion to 
dismiss in upholding a finding that the party acted 
inconsistently with its right to arbitrate).

The district court found that Sundance substantially 
invoked the litigation machinery primarily by 
waiting eight months to assert its right to arbitrate 
this dispute. During the eight months prior to 
asserting its right to arbitration, Sundance failed to 
mention the arbitration clause in its answer or 
motion to dismiss. The district court stated 
Sundance's conduct during the delay was sufficient 
to find Sundance invoked the litigation machinery. 
We question this finding in light of the totality of 
the circumstances.

First of all, the time during which Sundance's 
motion to dismiss was under advisement must also 
be considered. This made up half the delay the 
district court attributed to Sundance. Second, 
Sundance participated in mediation of the case. 
Mediation is an effort to avoid "invok[ing] the 
litigation machinery." See Lewallen, 487 F.3d at 
1090.

It is true, as the district court noted, that Sundance 
failed to assert its right to arbitration in its answer. 
Sundance's strategy of waiting to assert [**5]  its 
right to arbitration until after filing a motion to 
dismiss and an answer demonstrates an active 
participation in the litigation process and seemingly 
an invocation of the litigation machinery. However, 
instead of focusing on Sundance's failure to raise its 
right to arbitration earlier, the district court should 
have considered the nature of Sundance's motion to 
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dismiss. In this regard, we conclude it significant 
that Sundance did not address the merits of the 
dispute, but instead focused on the quasi-
jurisdictional "first-to-file" rule. So, although there 
was an eight-month delay, the parties spent very 
little of this time actively litigating and no time on 
the merits of the case. Thus, shifting to arbitration 
would not duplicate the parties' efforts.

This all bears on the third element: prejudice. 
"Whether inconsistent actions constitute prejudice 
is determined on a case-by-case basis." Stifel, 
Nicolaus &  [*715]  Co. v. Freeman, 924 F.2d 157, 
159 (8th Cir. 1991). "Prejudice may result from lost 
evidence, duplication of efforts, use of discovery 
methods unavailable in arbitration, or litigation of 
substantial issues going to the merits." Id. A "delay 
in seeking to compel arbitration 'does not itself 
constitute prejudice[,]'" but it can "combine with 
other [**6]  factors to support a finding of 
prejudice." Messina, 821 F.3d at 1051; see also 
Kelly v. Golden, 352 F.3d 344, 350 (8th Cir. 2003) 
(concluding claimant's delay in seeking arbitration 
prejudiced defending party who incurred expense, 
experienced "substantial" delay, and would have to 
duplicate its efforts).

The district court found Morgan was prejudiced by 
having to respond to Sundance's motion to dismiss 
over the eight-month span of litigation. We 
disagree. Four months of the delay entailed the 
parties waiting for disposition of Sundance's 
motion to dismiss. No discovery was conducted. 
And, the record lacks any evidence that Morgan 
would have to duplicate her efforts during 
arbitration. Instead, most of Morgan's work focused 
on the quasi-jurisdictional issue, not the merits of 
the case. For these reasons, we hold Morgan was 
not prejudiced by Sundance's litigation strategy.

In the absence of a showing of prejudice to 
Morgan, we conclude Sundance did not waive its 
contractual right to invoke arbitration.

III. Conclusion

The judgment of the district court is reversed, and 
the case is remanded for proceedings consistent 
with this opinion.

Dissent by: COLLOTON

Dissent

COLLOTON, Circuit Judge, dissenting.

When Morgan sued Sundance, Inc., in the Southern 
District of Iowa, Sundance made a strategic [**7]  
choice to forego arbitration for more than seven 
months. At that point, Sundance asked the district 
court to compel arbitration and dismiss the lawsuit. 
On this record, Sundance waived its right to 
arbitration under the contract, and I would affirm 
the order of the district court denying the motion to 
compel.

In response to Morgan's complaint, Sundance did 
not move to compel arbitration. Instead, Sundance 
expressed its preference for a judicial forum in the 
Eastern District of Michigan and moved to stay or 
dismiss this action under the "first-filed rule." (This 
rule concerns selection of venue; it is not "quasi-
jurisdictional." See Nw. Airlines, Inc. v. Am. 
Airlines, Inc., 989 F.2d 1002, 1004 (8th Cir. 1993)). 
Sundance argued that Morgan's case was 
"duplicative" of an action pending in federal court 
in Michigan, and urged the district court in 
Southern Iowa to avoid "conflicting rulings and 
duplicative discovery" by staying or dismissing this 
case.

When the district court denied that motion, 
Sundance answered Morgan's complaint on the 
merits. The answer listed fourteen affirmative 
defenses, but made no mention of arbitration. The 
parties then participated in a mediation, but no 
settlement agreement was reached. Only then, more 
than seven months after the complaint [**8]  was 
filed, did Sundance move to compel arbitration in 
May 2019. This conduct by Sundance amounts to a 
waiver of its contractual right to arbitration. "To 
safeguard its right to arbitration, a party must do all 
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it could reasonably have been expected to do to 
make the earliest feasible determination of whether 
to proceed judicially or by arbitration." Lewallen v. 
Green Tree Servicing, L.L.C., 487 F.3d 1085, 1091 
(8th Cir. 2007) (internal quotation omitted). In the 
terms of our cases, Sundance knew of its existing 
right to arbitration and acted inconsistently with 
that right. See Stifel, Nicolaus & Co. v.  [*716]  
Freeman, 924 F.2d 157, 158 (8th Cir. 1991).

Moving to dismiss or stay this action as 
"duplicative" so that it could be litigated in federal 
court in Michigan is an action inconsistent with 
arbitration. When a party waits to seek arbitration 
until after it loses a motion to transfer venue, it 
demonstrates an effort to play "heads I win, tails 
you lose"—a game that is inconsistent with 
exercising a right to arbitration. Messina v. N. Cent. 
Distrib., Inc., 821 F.3d 1047, 1050-51 (8th Cir. 
2016). Filing an answer that sets forth numerous 
defenses on the merits, but never mentions a right 
to arbitrate the dispute, is also inconsistent with the 
right. "The filing of an answer is, after all, the main 
opportunity for a defendant to give notice of 
potentially dispositive issues to the plaintiff; and 
the intent [**9]  to invoke an arbitration provision 
is just such an issue." Johnson Assocs. Corp. v. HL 
Operating Co., 680 F.3d 713, 718 (6th Cir. 2012).

Sundance then engaged in a mediation process 
designed to resolve a lawsuit in federal court. This 
was further participation in litigation-related 
activities, and another act inconsistent with 
arbitration. Settlements depend on the parties' 
assessment of the applicable law, the procedural 
characteristics of the forum, the availability of 
discovery, the cost of litigation, and the overall 
potential risks and rewards of proceeding to a final 
decision. The relevant calculations may differ 
considerably depending on whether an action is 
pending in federal court or in arbitration. Mediation 
in one forum is not interchangeable with mediation 
in the other. See Jill I. Gross, Bargaining in the 
(Murky) Shadow of Arbitration, 24 Harv. Negot. L. 
Rev. 185, 202-03 (2019) ("Unable to predict and 
thus manage the downside risk of arbitration, 

negotiators will be more willing to settle a claim in 
arbitration as opposed to that same claim in 
court.").

When Sundance eventually moved to compel 
arbitration, the company acknowledged that its 
change of heart was tactical. In its memorandum, 
Sundance asserted that Lamps Plus, Inc. v. Varela, 
139 S. Ct. 1407, 203 L. Ed. 2d 636 (2019), filed 
April 24, 2019, had "a significant bearing on this 
litigation," because [**10]  "[u]nder the prior state 
of the law, [Sundance] risked being compelled to 
arbitrate this matter as a collective action." The 
district court concluded that Sundance was wrong 
on the law: Lamps Plus held that an ambiguous 
agreement is insufficient to establish that parties 
agreed to arbitrate on a classwide basis, id. at 1415, 
but the Sundance arbitration agreement is silent on 
the question. The "prior state of the law" already 
established that a court may not compel arbitration 
on a classwide basis when an agreement is silent on 
the availability of such arbitration. Stolt-Nielsen 
S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 685-
87, 130 S. Ct. 1758, 176 L. Ed. 2d 605 (2010). But 
even assuming that Sundance's agreement is 
arguably ambiguous, the salient point is that 
Sundance was content with a judicial forum until it 
believed that an intervening court decision 
improved its prospects in arbitration.

The majority does not dispute that Sundance acted 
inconsistently with arbitration, but reverses the 
district court's determination of waiver on the 
ground that Morgan was not prejudiced. Prejudice 
is a debatable prerequisite. Arbitration is a 
contractual right, and "in ordinary contract law, a 
waiver normally is effective without proof of 
consideration or detrimental reliance." Cabinetree 
v. Kraftmaid Cabinetry, Inc., 50 F.3d 388, 390 (7th 
Cir. 1995) (citing E. Allan Farnsworth, [**11]  
Contracts § 8.5 (2d ed. 1990); 3A Arthur Linton 
Corbin, Corbin on Contracts § 753 (1960)). 
Accordingly, some  [*717]  circuits allow a finding 
of waiver of arbitration without a showing of 
prejudice. St. Mary's Med. Ctr. v. Disco Alum. 
Prods. Co., 969 F.2d 585, 590 (7th Cir. 1992); Nat'l 
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Found. for Cancer Rsch. v. A.G. Edwards & Sons, 
821 F.2d 772, 777, 261 U.S. App. D.C. 284 (D.C. 
Cir. 1987).

This court initially followed a Ninth Circuit 
decision to establish a prejudice requirement, Stifel, 
924 F.2d at 158-59, but later acknowledged the 
conflict in authority and recognized that the issue 
was "unsettled" by the Supreme Court. Erdman Co. 
v. Phx. Land & Acq., LLC, 650 F.3d 1115, 1119 
(8th Cir. 2011); see Citibank, N.A. v. Stok & 
Assocs., P.A., 387 F. App'x 921, 924-25 (11th Cir. 
2010) (holding that prejudice is required), cert. 
granted, 562 U.S. 1215, 131 S. Ct. 1556, 179 L. 
Ed. 2d 299, cert. dismissed, 563 U.S. 1029, 131 S. 
Ct. 2955, 180 L. Ed. 2d 243 (2011). Under current 
circuit law, the prejudice threshold is "not 
onerous." Erdman Co., 650 F.3d at 1119 (quoting 
Hooper v. Adv. Am., Cash Adv. Ctrs., 589 F.3d 917, 
923 (8th Cir. 2009)). As the Seventh Circuit put it, 
"[o]ther courts require evidence of prejudice—but 
not much." Cabinetree, 50 F.3d at 390.

Morgan showed sufficient prejudice to support the 
district court's determination of waiver. We 
concluded in a prior decision that nearly identical 
conduct by a defendant—waiting eight months to 
mention arbitration while forcing a plaintiff to 
defend against a motion to transfer venue to another 
judicial district—supported a finding of prejudice. 
Messina, 821 F.3d at 1051. Sundance also led 
Morgan to waste time and money engaging in a 
fruitless mediation based on an inaccurate premise 
that the case would be litigated in federal court. 
These impositions on the plaintiff are enough to 
satisfy [**12]  the modest prejudice requirement 
employed in this circuit.

For these reasons, I would affirm the order of the 
district court denying the motion to compel 
arbitration.

End of Document
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Opinion

MONTGOMERY-REEVES, Justice:

In 2016, the board of directors of Facebook, Inc. 
("Facebook") voted in favor of a stock 
reclassification (the "Reclassification") that would 
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allow Mark Zuckerberg—Facebook's controller, 
chairman, and chief executive officer—to sell most 
of his Facebook stock while maintaining voting 
control of the company. Zuckerberg proposed the 
Reclassification to allow him and his wife to fulfill 
a pledge to donate most of their wealth to 
philanthropic causes. With Zuckerberg casting the 
deciding votes, Facebook's stockholders approved 
the Reclassification.

Not long after, numerous stockholders filed 
lawsuits in the Court of Chancery, alleging that 
Facebook's board of directors violated their 
fiduciary duties by negotiating and approving a 
purportedly one-sided deal that put Zuckerberg's 
interests ahead of the company's interests. The trial 
court consolidated more than a dozen of these 
lawsuits into a single [*3]  class action. At 
Zuckerberg's request and shortly before trial, 
Facebook withdrew the Reclassification and 
mooted the fiduciary-duty class action. Facebook 
spent more than $20 million defending against the 
class action and paid plaintiffs' counsel more than 
$68 million in attorneys' fees under the corporate 
benefit doctrine.

Following the settlement, another Facebook 
stockholder—the United Food and Commercial 
Workers Union and Participating Food Industry 
Employers Tri-State Pension Fund ("Tri-State")—
filed a derivative complaint in the Court of 
Chancery. This new action rehashed many of the 
allegations made in the prior class action but sought 
compensation for the money Facebook spent in 
connection with the prior class action.

Tri-State did not make a litigation demand on 
Facebook's board. Instead, Tri-State pleaded that 
demand was futile because the board's negotiation 
and approval of the Reclassification was not a valid 
exercise of its business judgment and because a 
majority of the directors were beholden to 
Zuckerberg. Facebook and the other defendants 
moved to dismiss Tri-State's complaint under Court 
of Chancery Rule 23.1, arguing that Tri-State did 
not make demand or prove that demand was futile. 

Both sides [*4]  agreed that the demand futility test 
established in Aronson v. Lewis1 applied to Tri-
State's complaint.

In October 2020, the Court of Chancery dismissed 
Tri-State's complaint under Rule 23.1. The court 
held that exculpated care claims do not excuse 
demand under Aronson's second prong because 
they do not expose directors to a substantial 
likelihood of liability. The court also held that the 
complaint failed to raise a reasonable doubt that a 
majority of the demand board lacked independence 
from Zuckerberg. In reaching these conclusions, the 
Court of Chancery applied a three-part test for 
demand futility that blended the Aronson test with 
the test articulated in Rales v. Blasband.2

Tri-State has appealed the Court of Chancery's 
judgment. For the reasons provided below, this 
Court affirms the Court of Chancery's judgment. 
The second prong of Aronson focuses on whether 
the derivative claims would expose directors to a 
substantial likelihood of liability. Exculpated 
claims do not satisfy that standard because they do 
not expose directors to a substantial likelihood of 
liability. Further, the complaint does not plead with 
particularity that a majority of the demand board 
lacked independence. Thus, the [*5]  Court of 
Chancery properly dismissed Tri-State's complaint 
for failing to make a demand on the board.

Additionally, this Opinion adopts the Court of 
Chancery's three-part test for demand futility. 
When the Court decided Aronson, raising a 
reasonable doubt that the business judgment 
standard of review would apply exposed directors 
to a substantial likelihood of liability for care 
violations. The General Assembly's enactment of 
Section 102(b)(7) and other developments in 
corporate law have weakened the connection 
between rebutting the business judgment standard 
and exposing directors to a risk that would sterilize 
their judgment with respect to a litigation demand. 

1 473 A.2d 805 (Del. 1984).

2 634 A.2d 927 (Del. 1993).
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Further, the Aronson test has proved difficult to 
apply in many contexts, such as where there is 
turnover on a corporation's board. The Court of 
Chancery's refined articulation of the Aronson 
standard helps to address these issues. Nonetheless, 
this refined standard is consistent with Aronson, 
Rales, and their progeny. Thus, cases properly 
applying those holdings remain good law.

I. RELEVANT FACTS AND PROCEDURAL 
BACKGROUND

A. The Parties and Relevant Non-Parties

Appellee Facebook is a Delaware corporation with 
its principal place of business in [*6]  California.3 
Facebook is the world's largest social media and 
networking service and one of the ten largest 
companies by market capitalization.4

Appellant Tri-State has continuously owned stock 
in Facebook since September 2013.5

Appellee Mark Zuckerberg founded Facebook and 
has served as its chief executive officer since July 
2014.6 Zuckerberg controls a majority of 
Facebook's voting power and has been the 
chairman of Facebook's board of directors since 
January 2012.7

Appellee Marc Andreessen has served as a 
Facebook director since June 2008.8 Andreessen 
was a member of the special committee that 
negotiated and recommended that the full board 
approve the Reclassification.9 In addition to his 

3 App. to Opening Br. 19 (hereinafter, "A_").

4 A19-20.

5 A19.

6 A20.

7 Id.

8 Id.

9 Id.

work as a Facebook director, Andreessen is a 
cofounder and general partner of the venture capital 
firm Andreessen Horowitz.10

Appellee Peter Thiel has served as a Facebook 
director since April 2005.11 Thiel voted in favor of 
the Reclassification.12 In addition to his work as a 
Facebook director, Thiel is a partner at the venture 
capital firm Founders Firm.13

Appellee Reed Hastings began serving as a 
Facebook director in June 2011 and was still a 
director when Tri-State filed its complaint.14 
Hastings voted [*7]  in favor of the 
Reclassification.15 In addition to his work as a 
Facebook director, Hastings founded and serves as 
the chief executive officer and chairman of Netflix, 
Inc. ("Netflix").16

Appellee Erskine B. Bowles began serving as a 
Facebook director in September 2011 and was still 
a director when Tri-State filed its complaint.17 
Bowles was a member of the special committee that 
negotiated and recommended that the full board 
approve the Reclassification.18

Appellee Susan D. Desmond-Hellman began 
serving as a Facebook director in March 2013 and 
was still a director when Tri-State filed its 
complaint.19 Desmond-Hellman was the chair of 
the special committee that negotiated and 
recommended that the full board approve the 

10 A51.

11 A21.

12 Id.

13 A57.

14 See id.

15 Id.

16 A60.

17 See id.

18 Id.

19 See id.
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Reclassification.20 In addition to her work as a 
Facebook director, Desmond-Hellman served as the 
chief executive officer of the Bill and Melinda 
Gates Foundation (the "Gates Foundation") during 
the events relevant to this appeal.21

Sheryl Sandberg has been Facebook's chief 
operating officer since March 2018 and has served 
as a Facebook director since January 2012.22

Kenneth I. Chenault began serving as a Facebook 
director in February 2018 and was still a 
director [*8]  when Tri-State filed its complaint.23 
Chenault was not a director when Facebook's board 
voted in favor of the Reclassification in 2016.24

Jeffery Zients began serving as a Facebook director 
in May 2018 and was still a director when Tri-State 
filed its complaint.25 Zients was not a director when 
Facebook's board voted in favor of the 
Reclassification in 2016.26

B. Zuckerberg Takes the Giving Pledge

According to the allegations in the complaint, in 
December 2010, Zuckerberg took the Giving 
Pledge, a movement championed by Bill Gates and 
Warren Buffet that challenged wealthy business 
leaders to donate a majority of their wealth to 
philanthropic causes.27 Zuckerberg communicated 
widely that he had taken the pledge and intended to 
start his philanthropy at an early age.28

20 Id.

21 A27.

22 A46.

23 See id.

24 See A46; A41.

25 See A46.

26 See A46; A41.

27 A23.

28 Id.

In March 2015, Zuckerberg began working on an 
accelerated plan to complete the Giving Pledge by 
making annual donations of $2 to $3 billion worth 
of Facebook stock.29 Zuckerberg asked Facebook's 
general counsel to look into the plan.30 Facebook's 
legal team cautioned Zuckerberg that he could only 
sell a small portion of his stock—$3 to $4 billion 
based on the market price—without dipping below 
majority voting control.31 To [*9]  avoid this 
problem, the general counsel suggested that 
Facebook could follow the "Google playbook" and 
issue a new class of non-voting stock that 
Zuckerberg could sell without significantly 
diminishing his voting power.32 The legal team 
recommended that the board form a special 
committee of independent directors to review and 
approve the plan and noted that litigation involving 
Google's reclassification resulted in a $522 million 
settlement.33 Zuckerberg instructed Facebook's 
legal team to "start figuring out how to make this 
happen."34

C. The Special Committee Approves the 
Reclassification

At an August 20, 2015 meeting of Facebook's 
board, Zuckerberg formally proposed that 
Facebook issue a new class of non-voting shares, 
which would allow him to sell a substantial amount 
of stock without losing control of the company.35 
Zuckerberg also disclosed that he had hired 
Simpson Thacher & Bartlett LLP ("Simpson 
Thacher") to give him personal legal advice about 
"what creating a new class of stock might look 

29 A24.

30 Id.

31 Id.

32 Id.

33 Id.

34 Id.

35 A26.
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like."36

A couple of days later, Facebook established a 
special committee, which was composed of three 
purportedly-independent directors: Andreessen, 
Bowles, and Desmond-Hellman (the [*10]  
"Special Committee").37 The board charged the 
Special Committee with evaluating the 
Reclassification, considering alternatives, and 
making a recommendation to the full board.38 The 
board also authorized the Special Committee to 
retain legal counsel, financial advisors, and other 
experts.39

Facebook management recommended and the 
Special Committee hired Wachtell, Lipton, Rosen 
& Katz ("Wachtell") as the committee's legal 
advisor.40 Before meeting with the Special 
Committee, Wachtell called Zuckerberg's contacts 
at Simpson Thacher to discuss the potential terms 
of the Reclassification.41 Simpson Thacher rejected 
as non-starters several features from the Google 
playbook, such as a stapling provision that would 
have required Zuckerberg to sell a share of his 
voting stock each time that he sold a share of the 
non-voting stock, and a true-up payment that would 
compensate Facebook's other stockholders for the 
dilution of their voting power.42 By the time 
Wachtell first met with the Special Committee, the 
key contours of the Reclassification were already 
taking shape, and the Special Committee 
anticipated that the Reclassification would occur. 
Thus, the Special Committee focused on 
suggesting [*11]  changes to the Reclassification 

36 Id.

37 Id.

38 Id.

39 Id.

40 A27.

41 A29.

42 Id.; see UFCW & Participating Food Indus. Empls Tri-State 
Pension Fund v. Zuckerberg, 250 A.3d 862, 871 (Del. Ch. 2020) 
(hereinafter, "Op. at    ").

rather than considering alternatives or threatening 
to reject the plan.43

Following the recommendation of Bowles, the 
Special Committee hired Evercore Group L.L.C. 
("Evercore") as its financial advisor.44 Evercore 
was founded by Roger Altman, a personal friend of 
Bowles who had helped him with various political 
efforts.45 Evercore's team leader observed that it 
had been hired "in the second inning" and that 
negotiations were well underway before it began to 
advise the Special Committee on the 
Reclassification.46

As the negotiations progressed, the Special 
Committee largely agreed to give Zuckerberg the 
terms that he wanted and did not consider 
alternatives or demand meaningful concessions.47 
For example, the Special Committee did not ask 
Zuckerberg to revisit any of the terms that Simpson 
Thacher identified as non-starters and did not try to 
place restrictions on Zuckerberg's ability to sell as 
much stock as he wanted, for whatever purpose, on 
any timetable that he desired.48 Similarly, the 
Special Committee asked for only small 
concessions from Zuckerberg, such as a sunset 
provision that was designed to discourage 
Zuckerberg from leaving the company [*12]  
despite the absence of any demonstrable reason to 
believe that Zuckerberg would step away from his 
existing Facebook duties.49

On November 9, 2015, Zuckerberg publicly 
reaffirmed the Giving Pledge.50 The next day, 
Zuckerberg circulated a draft announcement within 

43 Id.

44 A30.

45 Id.

46 Id.

47 See A30-40.

48 A31-32.

49 A41.

50 A33.
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Facebook that would disclose his intent to begin 
making large annual donations to complete the 
pledge.51 Zuckerberg asked for feedback on the 
announcement from various people, including 
Desmond-Hellman.52 Zuckerberg also informed 
Bowles and Andreessen of his planned 
announcement.53 Bowles and Andreessen told 
Zuckerberg that they were "proud" of him for 
taking the Giving Pledge and announcing his plan 
to begin donating his wealth to philanthropic 
causes.54 Zuckerberg also told Warren Buffett, Bill 
Gates, and Melinda Gates of his planned 
announcement.55 Melinda Gates forwarded an 
email that she received from Zuckerberg to 
Desmond-Hellman, adding a smiley-face emoji.56 
At that time, Desmond-Hellman was the chief 
executive officer of the Gates Foundation.57

A few weeks later, Zuckerberg published a post on 
his Facebook page announcing that he planned to 
begin making large donations of his Facebook 
stock.58 The post noted that Zuckerberg [*13]  
intended to "remain Facebook's CEO for many, 
many years to come"59 and did not mention that his 
plan hinged on the Special Committee's approval of 
the Reclassification.60 The Special Committee did 
not try to use the public announcement as leverage 
to extract more concessions from Zuckerberg.61

Throughout the negotiations about the 

51 Id.

52 Id.

53 Id.

54 Id.

55 Id.

56 A34.

57 A27.

58 A34.

59 Id.

60 Id.

61 Id.

Reclassification, Andreessen engaged in facially 
dubious back-channel communications with 
Zuckerberg about the Special Committee's 
deliberations.62 For example, during a March 2016 
teleconference with the Special Committee, 
Zuckerberg pushed for an eight-year leave of 
absence.63 Andreessen sent Zuckerberg text 
messages during the meeting that provided live 
updates on which lines of argument were working64 
and which were not.65 When confronted with these 
text messages later on, Desmond-Hellmann agreed 
that it appeared Andreessen had been "coaching" 
Zuckerberg through the negotiations.66

On April 13, 2016, the Special Committee 
recommend that the full board approve the 
Reclassification.67 The next day, Facebook's full 
board accepted the Special Committee's 
recommendation and voted to approve the 
Reclassification.68 Zuckerberg and Sandberg [*14]  
abstained from voting on the Reclassification.69

D. Facebook Settles a Class Action Challenging 
the Reclassification

On April 27, 2016, Facebook revealed the 
Reclassification to the public.70 The announcement 
was timed to coincide with the company's best-ever 
quarterly earnings report.71 Evercore's project 
leader, Altman, sent Desmond-Hellmann an email 
remarking, "Anytime [Facebook] announces 

62 A36-40.

63 A38.

64 See, e.g., id. ("NOW WE'RE COOKING WITH GAS.").

65 See, e.g., id. ("This line of argument is not helping . . . .").

66 Id.

67 A41.

68 Id.

69 A41 n.4.

70 A42.

71 Id.
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earnings like that, no one will care about an equity 
recapitalization."72

On April 29, 2016, the first class action was filed in 
the Court of Chancery challenging the 
Reclassification.73 Several more similar complaints 
were filed, and in May 2016 the Court of Chancery 
consolidated thirteen cases into a single class action 
(the "Reclassification Class Action").74

On June 20, 2016, Facebook held its annual 
stockholders meeting.75 Among other things, the 
stockholders were asked to vote on the 
Reclassification.76 Zuckerberg voted all of his stock 
in favor of the plan.77 Including Zuckerberg's votes, 
a majority of Facebook's stockholders approved the 
Reclassification.78 More than three-quarters of the 
minority stockholders voted against the 
Reclassification.79

On June 24, 2016, Facebook agreed that [*15]  it 
would not go forward with the Reclassification 
while the Reclassification Class Action was 
pending.80 The Court of Chancery certified the 
Reclassification Class Action in April 2017 and 
tentatively scheduled the trial for September 26, 
2017.81 About a week before the trial was 
scheduled to begin, Zuckerberg asked the board to 
abandon the Reclassification.82 The board agreed, 
and the next day Facebook filed a Form 8-K with 

72 A43.

73 Id.

74 Id.

75 Id.

76 Id.

77 Id.

78 Id.

79 Id.

80 Id.

81 Id.

82 Id.

the Securities and Exchange Commission 
disclosing that the company had abandoned the 
Reclassification and mooted the Class Action.83 
The Form-8K also disclosed that despite 
abandoning the Reclassification, Zuckerberg 
planned to sell a substantial number of shares over 
the coming 18 months.84

In a companion Facebook post, Zuckerberg 
explained that he "knew [the Reclassification] was 
going to be complicated and [that] it wasn't a 
perfect solution." The post continued, "Today I 
think we have a better one" that would allow 
Zuckerberg and his wife to "fully fund [our] 
philanthropy and retain voting control of Facebook 
for 20 years or more."85 The post also clarified that 
this new plan would not "change [our] plans to give 
away 99% of our Facebook shares during our 
lives. [*16]  In fact, we now plan to accelerate our 
work and sell more of those shares sooner."86 By 
January 3, 2019, Zuckerberg had sold about $5.6 
billion worth of Facebook stock without the 
Reclassification.

E. Tri-State Files a Class Action Seeking to 
Recoup the Money that Facebook Spent 
Defending and Settling the Reclassification Class 
Action

Facebook spent about $21.8 million defending the 
Reclassification Class Action, including more than 
$17 million on attorneys' fees. Additionally, 
Facebook paid $68.7 million to the plaintiff's 
attorneys in the Reclassification Class Action to 
settle a claim under the corporate benefit doctrine.87

On September 12, 2018, Tri-State filed a derivative 
action in the Court of Chancery seeking to recoup 

83 A43-44.

84 A44.

85 Id.

86 Id.

87 A45.
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the money that Facebook spent defending and 
settling the Reclassification Class Action.88 The 
complaint asserted a single count alleging that 
Zuckerberg, Andreessen, Thiel, Hastings, Bowles, 
and Desmond-Hellmann (collectively, the "Director 
Defendants") breached their fiduciary duties of care 
and loyalty by improperly negotiating and 
approving the Reclassification.89 When Tri-State 
filed its complaint, Facebook's board was 
composed of nine directors: Zuckerberg, 
Andreessen, [*17]  Bowles, Desmond-Hellman, 
Hastings, Thiel, Sandberg, Chenault, and Zients 
(collectively, the "Demand Board").90

The complaint alleged that demand was excused as 
futile under Court of Chancery Rule 23.1 because 
"the Reclassification was not the product of a valid 
exercise of business judgment" and because "a 
majority of the Board face[d] a substantial 
likelihood of liability[] and/or lack[ed] 
independence."91 Facebook and the Director 
Defendants moved to dismiss the complaint under 
Court of Chancery Rule 23.1 for failing to comply 
with the demand requirement.92

On October 26, 2020, the Court of Chancery issued 
a memorandum opinion dismissing the complaint 
for failing to comply with Rule 23.1. The court held 
that demand was required because the complaint 
did not contain particularized allegations raising a 
reasonable doubt that a majority of the Demand 
Board received a material personal benefit from the 
Reclassification, faced a substantial likelihood of 
liability for approving the Reclassification, or 
lacked independence from another interested 
party.93

88 Op. at 875.

89 Id.

90 A46.

91 Id.

92 Op. at 869.

93 Id. at 890-900.

Tri-State appeals the Court of Chancery's judgment 
dismissing the derivative complaint under Rule 
23.1 for failing to make a demand on the board or 
plead with particularity facts establishing that 
demand would [*18]  be futile.

II. STANDARD OF REVIEW

"[O]ur review of decisions of the Court of 
Chancery applying Rule 23.1 is de novo and 
plenary."94

III. ANALYSIS

"A cardinal precept" of Delaware law is "that 
directors, rather than shareholders, manage the 
business and affairs of the corporation."95 This 
precept is reflected in Section 141(a) of the 
Delaware General Corporation Law ("DGCL"), 
which provides that "[t]he business and affairs of 
every corporation organized under this chapter 
shall be managed by or under the direction of a 
board of directors except as may be otherwise 
provided in this chapter or in [a corporation's] 
certificate of incorporation."96 The board's authority 
to govern corporate affairs extends to decisions 
about what remedial actions a corporation should 
take after being harmed, including whether the 
corporation should file a lawsuit against its 
directors, its officers, its controller, or an outsider.97

"In a derivative suit, a stockholder seeks to displace 

94 Brehm v. Eisner, 746 A.2d 244, 253 (Del. 2000).

95 Aronson v. Lewis, 473 A.2d 805, 811 (Del. 1984), overruled on 
other grounds 746 A.2d 244 (Del. 2000).

96 8 Del C. § 141(a) (emphasis added).

97 See, e.g., Lenois v. Lawal, 2017 Del. Ch. LEXIS 784, 2017 WL 
5289611, at *9 (Del. Ch. Nov. 7, 2017) (The board's "managerial 
decision making power . . . encompasses decisions whether to 
initiate, or refrain from entering, litigation." (quoting Zapata Corp. v. 
Maldonado, 430 A.2d 779, 782 (Del. 1981)) (citing Levine v. Smith, 
591 A.2d 194, 200 (Del. 1991); Spiegel v. Buntrock, 571 A.2d 767, 
772-73 (Del. 1990); Aronson, 473 A.2d at 811)).
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the board's [decision-making] authority over a 
litigation asset and assert the corporation's claim."98 
Thus, "[b]y its very nature[,] the derivative action" 
encroaches "on the managerial freedom of 
directors" by seeking to [*19]  deprive the board of 
control over a corporation's litigation asset.99 "In 
order for a stockholder to divest the directors of 
their authority to control the litigation asset and 
bring a derivative action on behalf of the 
corporation, the stockholder must" (1) make a 
demand on the company's board of directors or (2) 
show that demand would be futile.100 The demand 
requirement is a substantive requirement that 
"'[e]nsure[s] that a stockholder exhausts his 
intracorporate remedies,' 'provide[s] a safeguard 
against strike suits,' and 'assure[s] that the 
stockholder affords the corporation the opportunity 
to address an alleged wrong without litigation and 
to control any litigation which does occur.'"101

Court of Chancery Rule 23.1 implements the 
substantive demand requirement at the pleading 
stage by mandating that derivative complaints 
"allege with particularity the efforts, if any, made 
by the plaintiff to obtain the action the plaintiff 
desires from the directors or comparable authority 
and the reasons for the plaintiff's failure to obtain 
the action or for not making the effort." To comply 
with Rule 23.1, the plaintiff must meet "stringent 
requirements of factual particularity that differ 
substantially from . . . permissive notice [*20]  
pleadings."102 When considering a motion to 
dismiss a complaint for failing to comply with Rule 
23.1, the Court does not weigh the evidence, must 
accept as true all of the complaint's particularized 
and well-pleaded allegations, and must draw all 

98 Op. at 16.

99 Aronson, 473 A.2d at 811.

100 Lenois, 2017 Del. Ch. LEXIS 784, 2017 WL 5289611 at *9.

101 Id. (alterations in original) (first quoting Aronson, 473 A.2d at 
811-12; and then quoting Kaplan v. Peat, Marwick, Mitchell & Co., 
540 A.2d 726, 730 (Del. 1988)).

102 Brehm, 746 A.2d at 254.

reasonable inferences in the plaintiff's favor.103

The plaintiff in this action did not make a pre-suit 
demand. Thus, the question before the Court is 
whether demand is excused as futile. This Court 
has articulated two tests to determine whether the 
demand requirement should be excused as futile: 
the Aronson test and the Rales test.104 The Aronson 
test applies where the complaint challenges a 
decision made by the same board that would 
consider a litigation demand.105 Under Aronson, 
demand is excused as futile if the complaint alleges 
particularized facts that raise a reasonable doubt 
that "(1) the directors are disinterested and 
independent[,] [or] (2) the challenged transaction 
was otherwise the product of a valid business 
judgment."106 This reflects the "rule . . . that where 
officers and directors are under an influence which 
sterilizes their discretion, they cannot be considered 
proper persons to conduct litigation on behalf of the 
corporation. Thus, [*21]  demand would be 
futile."107

The Rales test applies in all other circumstances. 
Under Rales, demand is excused as futile if the 
complaint alleges particularized facts creating a 
"reasonable doubt that, as of the time the complaint 
is filed," a majority of the demand board "could 
have properly exercised its independent and 
disinterested business judgment in responding to a 
demand."108 "Fundamentally, Aronson and Rales 
both 'address the same question of whether the 
board can exercise its business judgment on the 
corporat[ion]'s behalf'in considering demand."109 

103 See, e.g., White v. Panic, 783 A.2d 543, 549 (Del. 2001).

104 Aronson, 473 A.2d at 805; Rales, 634 A.2d at 927.

105 See, e.g., Rales, 634 A.2d at 933.

106 Aronson, 473 A.2d at 814.

107 Id. (citations omitted).

108 Rales, 634 A.2d at 934.

109 Lenois, 2017 Del. Ch. LEXIS 784, 2017 WL 5289611, at *9 
(quoting Kaplan, 540 A.2d at 730).
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For this reason, the Court of Chancery has 
recognized that the broader reasoning of Rales 
encompasses Aronson, and therefore the Aronson 
test is best understood as a special application of 
the Rales test.110

While Delaware law recognizes that there are 
circumstances where making a demand would be 
futile because a majority of the directors "are under 
an influence which sterilizes their discretion" and 
"cannot be considered proper persons to conduct 
litigation on behalf of the corporation,"111 the 
demand requirement is not excused lightly because 
derivative litigation upsets the balance of power 
that the DGCL establishes [*22]  between a 
corporation's directors and its stockholders. Thus, 
the demand-futility analysis provides an important 
doctrinal check that ensures the board is not 
improperly deprived of its decision-making 
authority, while at the same time leaving a path for 
stockholders to file a derivative action where there 
is reason to doubt that the board could bring its 
impartial business judgment to bear on a litigation 
demand.

In this case, Tri-State alleged that demand was 
excused as futile for several reasons, including that 
the board's negotiation and approval of the 
Reclassification would not be "protected by the 
business judgment rule" because "[t]heir approval 
was not fully informed" or "duly considered,"112 

110 See, e.g., Hughes v. Hu, 2020 Del. Ch. LEXIS 162, 2020 WL 
1987029, at *12 (Del. Ch. Apr. 27, 2020); In re Wal-Mart Stores, 
Inc. Del. Derivative Litig., 2016 Del. Ch. LEXIS 75, 2016 WL 
2908344, at *11 (Del. Ch. May 13, 2016); David B. Shaev Profit 
Sharing Account v. Armstrong, 2006 Del. Ch. LEXIS 33, 2006 WL 
391931, at *4 (Del. Ch. Feb. 13, 2006).

111 Aronson, 473 A.2d at 814.

112 A47. The complaint also contains conclusory allegations that the 
Director Defendants acted in bad faith. Id. (The Director Defendants' 
"approval was not fully informed, not duly considered, and was not 
made in good faith for the best interests of Facebook."). On appeal, 
Tri-State concedes that the complaint did not plead with particularity 
that a majority of the Demand Board was subject to liability for 
acting in bad faith. Compare Op. at 895-900 (holding that the 
complaint did not allege with particularity bad faith claims against 

and that a majority of the directors on the Demand 
Board lacked independence from Zuckerberg.113 
The Court of Chancery held that Tri-State failed to 
plead with particularity facts establishing that 
demand was futile and dismissed the complaint 
because it did not comply with Court of Chancery 
Rule 23.1.114

On appeal, Tri-State raises two issues with the 
Court of Chancery's demand-futility analysis. First, 
Tri-State argues that the Court of Chancery erred 
by [*23]  holding that exculpated care violations do 
not satisfy the second prong of the Aronson test.115 
Second, Tri-State argues that its complaint 
contained particularized allegations establishing 
that a majority of the directors on the Demand 
Board were beholden to Zuckerberg.116

For the reasons provided below, this Court affirms 
the Court of Chancery's judgment.

A. Exculpated Care Violations Do Not Satisfy 
Aronson's Second Prong

The directors and officers of a Delaware 
corporation owe two overarching fiduciary duties—
the duty of care and the duty of loyalty.117 
"[P]redicated upon concepts of gross negligence," 
the duty of care requires that fiduciaries inform 

Hastings, Thiel, or Bowles) with Opening Br. (not contesting this 
holding). Accordingly, the Court does not address whether demand 
is excused as futile under the second prong of the Aronson test 
because a majority of the Demand Board committed non-exculpated 
breaches of their fiduciary duties.

113 See A45-63.

114 Op. at 900-01.

115 Opening Br. 23-36.

116 Id. at 37-47.

117 See, e.g., Dohmen v. Goodman, 234 A.3d 1161 (Del. 2020) 
("Directors of Delaware corporations owe duties of care and loyalty 
to the corporation and its stockholders." (citing Stone ex rel. 
AmSouth Bancorporation v. Ritter, 911 A.2d 362, 370 (Del. 2006))); 
Gantler v. Stephens, 965 A.2d 695, 708-709 (Del. 2009) (holding 
"that corporate officers owe fiduciary duties that are identical to 
those owed by corporate directors").
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themselves of material information before making a 
business decision and act prudently in carrying out 
their duties.118 The duty of loyalty "'requires an 
undivided and unselfish loyalty to the 
corporation'and 'demands that there shall be no 
conflict between duty and self-interest.'"119

Tri-State alleges that the Director Defendants 
breached their duty of care in negotiating and 
approving the Reclassification. Section 102(b)(7) of 
the DGCL authorizes corporations to adopt a 
charter provision insulating directors from liability 
for breaching their duty of [*24]  care:

"[T]he certificate of incorporation may . . . 
contain any or all of the following matters:
(7) A provision eliminating or limiting the 
personal liability of a director to the 
corporation or its stockholders for monetary 
damages for breach of fiduciary duty as a 
director, provided that such provision shall not 
eliminate or limit the liability of a director: (i) 
For any breach of the director's duty of loyalty 
to the corporation or its stockholders; (ii) for 
acts or omissions not in good faith or which 
involve intentional misconduct or a knowing 
violation of law; . . . or (iv) for any transaction 
from which the director derived an improper 
personal benefit.

Facebook's charter contains a Section 102(b)(7) 
clause;120 as such, the Director Defendants face no 
risk of personal liability from the allegations 

118 See, e.g., Aronson, 473 A.2d at 812.

119 City of Fort Myers Gen. Emps.' Pension Fund v. Haley, 235 A.3d 
702, 721 (Del. 2020) (citations omitted) (quoting Guth v. Loft, 23 
Del. Ch. 255, 5 A.2d 503, 510 (Del. 1939)).

120 App. to Answering Br. 77 ("Limitation of Liability. To the fullest 
extent permitted by law, no director of the corporation shall be 
personally liable to the corporation or its stockholders for monetary 
damages for breach of fiduciary duty as a director. Without limiting 
the effect of the preceding sentence, if the General Corporation Law 
is hereafter amended to authorize the further elimination or 
limitation of the liability of a director, then the liability of a director 
of the corporation shall be eliminated or limited to the fullest extent 
permitted by the General Corporation Law, as so amended." 
(emphasis removed)).

asserted in this action. Thus, Tri-State's demand-
futility allegations raise the question whether a 
derivative plaintiff can rely on exculpated care 
violations to establish that demand is futile under 
the second prong of the Aronson test. The Court of 
Chancery held that exculpated care claims do not 
excuse demand because the second prong of the 
Aronson test focuses on whether a director faces a 
substantial [*25]  likelihood of liability.121 Tri-State 
argues that this analysis was wrong because 
Aronson's second prong focuses on whether the 
challenged transaction "satisfies the applicable 
standard of review," not on whether directors face a 
substantial likelihood of liability.122

The following discussion is divided into three parts. 
The first part affirms the Court of Chancery's 
holding that, in light of subsequent developments, 
exculpated care claims do not excuse demand under 
Aronson's second prong. The second part explains 
why Tri-State's counterarguments do not change 
our analysis. The third part adopts the Court of 
Chancery's three-part test as the universal test for 
demand futility.

1. The second prong of Aronson focuses on 
whether the directors face a substantial 
likelihood of liability

The main question on appeal is whether allegations 
of exculpated care violations can establish that 
demand is excused under Aronson's second prong. 
According to Tri-State, the second prong excuses 
demand whenever the complaint raises a reasonable 
doubt that the challenged transaction was a valid 
exercise of business judgment, regardless of 
whether the directors face a substantial 
likelihood [*26]  of liability for approving the 
challenged transaction. Thus, exculpated care 
violations can establish that demand is futile.123

121 Op. at 878-86.

122 Opening Br. 26.

123 See id. at 23-36.
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Tri-State's argument hinges on the plain language 
of Aronson's second prong, which focuses on 
whether "the challenged transaction was . . . the 
product of a valid business judgment":

[I]n determining demand futility, the Court of 
Chancery . . . must decide whether, under the 
particularized facts alleged, a reasonable doubt 
is created that: (1) the directors are 
disinterested and independent and (2) the 
challenged transaction was otherwise the 
product of a valid business judgment. Hence, 
the Court of Chancery must make two 
inquiries, one into the independence and 
disinterestedness of the directors and the other 
into the substantive nature of the challenged 
transaction and the board's approval 
thereof.124

Later opinions issued by this Court contain similar 
language that can be read to suggest that Aronson's 
second prong focuses on the propriety of the 
challenged transaction.125 These passages do not 
address, however, why Aronson used the standard 
of review as a proxy for whether the board could 
impartially consider a litigation demand. The likely 

124 Aronson, 473 A.2d at 814 (emphasis added).

125 See, e.g., Levine v. Smith, 591 A.2d 194, 205-06 (Del. 1991) 
("Assuming a plaintiff cannot prove that directors are interested or 
otherwise not capable of exercising independent business judgment, 
a plaintiff in a demand futility case must plead particularized facts 
creating a reasonable doubt as to the 'soundness' of the challenged 
transaction sufficient to rebut the presumption that the business 
judgment rule attaches to the transaction."), overruled on other 
grounds by Brehm v. Eisner, 746 A.2d 244 (Del. 2000); C.L. Grimes 
v. Donald, 673 A.2d 1207, 1216 (Del. 1996) (One ground for 
alleging with particularity that demand would be futile is that a 
'reasonable doubt' exists that the board is capable of making an 
independent decision to assert the claim if demand were made. The 
basis for claiming demand excusal would normally be that . . . the 
underlying transaction is not the product of a valid exercise of 
business judgment." (citations omitted)), overruled on other grounds 
by Brehm, 746 A.2d at 244. But see Kaplan, 540 A.2d at 732 ("The 
demand futility test established in Aronson provides a standard for 
determining whether the directors who approved the challenged 
transaction are under an influence which precludes them from being 
'considered the proper persons to conduct the litigation on behalf of 
the corporation." (quoting Aronson, 473 A.2d at 814)).

answer is that, [*27]  before the General Assembly 
adopted Section 102(b)(7) in 1995,126 rebutting the 
business judgment rule through allegations of care 
violations exposed directors to a substantial 
likelihood of liability. Thus, even if the demand 
board was independent and disinterested with 
respect to the challenged transaction, the litigation 
presented a threat that would "sterilize [the board's] 
discretion" with respect to a demand.127

Aronson supports this conclusion. For example, in 
Aronson the Court noted that, although naming 
directors as defendants is not enough to establish 
that demand would be futile, "in rare cases a 
transaction may be so egregious on its face that 
board approval cannot meet the test of business 
judgment, and a substantial likelihood of liability 
therefore exists. . . . [I]n that context demand is 
excused."128 This passage helps to illuminate the 
connection that the Court drew between rebutting 
the business judgment rule and the board's ability to 
consider a litigation demand. At that time, if the 
business judgment rule did not apply, allowing the 
derivative litigation to go forward would 
expose [*28]  the directors to a substantial 
likelihood of liability for breach-of-care claims 
supported by well-pleaded factual allegations. It is 
reasonable to doubt that a director would be willing 
to take that personal risk. Thus, demand is excused.

On the other hand, if the business judgment rule 
would apply, allowing the derivative litigation to go 
forward would expose the directors to a minimal 
threat of liability. A remote threat of liability is not 
a good enough reason to deprive the board of 
control over the corporation's litigation assets. 
Thus, demand is required.

126 1995 Delaware Laws Ch. 79 (S.B. 175).

127 Aronson, 473 A.2d at 814.

128 Id. at 815 (emphasis added) (citing Gimbel v. Signal Cos., Inc., 
316 A.2d 599 (Del. Ch. 1974), aff'd 316 A.2d 619; Cottrell v. 
Pawcatuck, Co., 36 Del. Ch. 169, 128 A.2d 225 (Del. 1956)).
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Although not unanimous,129 the weight of Delaware 
authority since the enactment of Section 102(b)(7) 
supports holding that exculpated care violations do 
not excuse demand under Aronson's second 
prong.130 For example, in Lenois, the Court of 
Chancery held that the second prong focuses on 
whether director-defendants face a substantial 
likelihood of liability:

[W]here an exculpatory charter provision 
exists, demand is excused as futile under the 
second prong of Aronson with a showing that a 
majority of the board faces a substantial 
likelihood of liability for non-exculpated 
claims. That a non-exculpated claim may be 
brought against less than a majority [*29]  of 
the board or some other individual at the 
company, or that the board committed 
exculpated duty of care violations alone, will 
not affect the board's right to control a 
company's litigation.131

In reaching that conclusion, Lenois examined 
several other Court of Chancery decisions holding 
that Section 102(b)(7) provisions are relevant when 
assessing whether demand should be excused under 
Aronson's second prong:

• In Higher Education Management Group, Inc 
v. Matthews, the Court of Chancery noted that 
because the corporation's charter contained a 
Section 102(b)(7) provision, and the complaint 
did "not support an inference of bad faith 
conduct by a majority of the Director 
Defendants," demand was required because 
"there would be no recourse for Plaintiffs and 
no substantial likelihood of liability if the 
Director Defendants'only failing was that they 

129 See McPadden v. Sidhu, 964 A.2d 1262, 1271-73 (Del. Ch. 2008) 
(holding that exculpated breach-of-care claims can excuse demand 
under the second prong of the Aronson test).

130 See, e.g., Lenois, 2017 Del. Ch. LEXIS 784, 2017 WL 5289611, 
at *12-14 (collecting cases).

131 2017 Del. Ch. LEXIS 784, [WL] at *14.

had not become fully informed."132

• In Pfeiffer v. Leedle, the Court of Chancery 
held that demand was "excused under the 
second prong of Aronson" because the board 
committed "breaches of the duty of loyalty" 
that "cannot be exculpated" under the 
charter.133

• In In re Goldman Sachs, the Court of 
Chancery noted that where a corporation's 
charter contains a Section 102(b)(7) 
provision, [*30]  the second prong of Aronson 
requires that the plaintiff "plead particularized 
facts that demonstrate that the directors acted 
with scienter; i.e., there was an 'intentional 
dereliction of duty' or a 'conscious disregard' 
for their responsibilities, amount to bad 
faith."134 In other words, to establish that 
making a demand would be futile under the 
second prong of Aronson a derivative 
complaint would have to raise a reasonable 
doubt that the directors faced a substantial 
likelihood of liability for committing non-
exculpated breaches of their fiduciary duties.135

• In In re Lear, the Court of Chancery reached 
the same conclusion that where a corporation's 
charter has a Section 102(b)(7) provision, "the 
plaintiffs [must] plead particularized facts 
supporting an inference that the directors 
committed a breach of their fiduciary duty of 
loyalty" by "act[ing] in bad faith."136

• In Disney I, the Court of Chancery held that 
making a demand would be futile because the 
complaint raised a reasonable "doubt whether 

132 2014 Del. Ch. LEXIS 224, 2014 WL 5573325, at *11, *11 n.63 
(Del. Ch. Nov. 3, 2014).

133 2013 Del. Ch. LEXIS 272, 2013 WL 5988416, at *9 (Del. Ch. 
Nov. 8, 2013).

134 2011 Del. Ch. LEXIS 151, 2011 WL 4826104, at *12 (Del. Ch. 
Oct. 12, 2011).

135 See id.

136 967 A.2d 640, 657 (Del. Ch. 2008).
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the board's actions were taken honestly and in 
good faith," exposing the directors to liability 
for non-exculpated breaches of their fiduciary 
duties.137

Several opinions issued after Lenois support the 
same [*31]  analysis:138

• In Ellis v. Gonzalez, the Court of Chancery 
held that because the corporation's charter 
contained a Section 102(b)(7) provision, "under 
either Aronson or Rales, the question . . . is the 
same: Does the Complaint adequately allege 
that a majority of . . . [the] board faces a 
substantial likelihood of liability for breaching 
the duty of loyalty?"139

• In Steinberg v. Bearden, the Court of 
Chancery's demand-futility analysis focused on 
whether "a majority of the Board face[d] a 
substantial threat of personal liability . . . such 
that the Board could not consider a demand 
impartially."140

This Court's opinion in In re Cornerstone 
Therapeutics, Inc. Stockholder Litigation, changed 
the landscape even more.141 Before Cornerstone, 
there was some uncertainty about how to apply a 
Section 102(b)(7) provision when deciding a 
motion to dismiss under Court of Chancery Rule 
12(b)(6). Some courts held that an exculpation 
clause could warrant dismissing a complaint 

137 825 A.2d 275, 286 (Del. Ch. 2003).

138 The Court acknowledges that some of the opinions applied the 
Rales test for demand futility.

139 2018 Del. Ch. LEXIS 227, 2018 WL 3360816, at *6 (Del. Ch. 
July 10, 2018) (citations omitted).

140 2018 Del. Ch. LEXIS 169, 2018 WL 2434558, at *8-9 (Del. Ch. 
May 30, 2018).

141 115 A.3d 1173, 1186-87 (Del. 2015) ("[W]hen the plaintiffs have 
pled no facts to support an inference that any of the independent 
directors breached their duty of loyalty, fidelity to the purpose of 
Section 102(b)(7) requires dismissal of the complaint against those 
directors.").

alleging care claims.142 Others, particularly where 
the entire fairness standard of review might apply, 
ruled that more factual development was needed to 
determine whether the director's breach would be 
exculpated.143 Thus, a complaint alleging 
exculpated care violations might compromise a 
director's ability [*32]  to impartially consider a 
litigation demand by exposing them to the 
distraction of protracted litigation, public scrutiny, 
and potential reputational harm, even if the risk was 
low that the director would be found liable for 
breaching their fiduciary duties.

Cornerstone eliminated any uncertainty and held 
that where a corporation's charter contains a 
Section 102(b)(7) provision, "[a] plaintiff seeking 
only monetary damages must plead non-exculpated 
claims against a director who is protected by an 
exculpatory charter provision to survive a motion to 
dismiss, regardless of the underlying standard of 
review for the board's conduct."144 Thus, under 
current law a Section 102(b)(7) provision removes 
the threat of liability and protracted litigation for 
breach of care claims. As such, Cornerstone 
eliminated "any continuing vitality from Aronson's 
use of the standard of review for the challenged 
transaction as a proxy for whether directors face a 
substantial likelihood of liability sufficient to 
render demand futile."145

Accordingly, this Court affirms the Court of 

142 See, e.g., Pfeiffer, 2013 Del. Ch. LEXIS 272, 2013 WL 5988416, 
at *9 (considering a 102(b)(7) provision when deciding to dismiss a 
complaint for failing to comply with Rule 23.1); Malpiede v. 
Townson, 780 A.2d 1075, 1094-96 (holding that the Court could 
apply a 102(b)(7) provision clause when considering a motion to 
dismiss a suit challenging an arm's length merger approved by 
disinterested stockholders).

143 See, e.g., Emerald P'rs v. Berlin, 726 A.2d 1215, 1223 (Del. 
1999) (holding that a Section 102(b)(7) provision did not justify 
granting summary judgment because there were disputed facts about 
whether the directors committed non-exculpated breaches of their 
fiduciary duties).

144 See Cornerstone, 115 A.3d at 1186-87.

145 Op. at 885.
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Chancery's holding that exculpated care claims do 
not satisfy Aronson's second prong. This Court's 
decisions construing Aronson have 
consistently [*33]  focused on whether the demand 
board has a connection to the challenged 
transaction that would render it incapable of 
impartially considering a litigation demand.146 
When Aronson was decided, raising a reasonable 
doubt that directors breached their duty of care 
exposed them to a substantial likelihood of liability 
and protracted litigation, raising doubt as to their 
ability to impartially consider demand. The ground 
has since shifted, and exculpated breach of care 
claims no longer pose a threat that neutralizes 
director discretion. These developments must be 
factored into demand-futility analysis, and Tri-State 
has failed to provide a reasoned explanation of why 
rebutting the business judgment rule should 
automatically render directors incapable of 
impartially considering a litigation demand given 
the current landscape. For these reasons, the Court 
of Chancery's judgment is affirmed.

2. Tri-State's other arguments do not change the 
analysis

Tri-State raises a few more counterarguments that 
do not change the Court's analysis.

First, Tri-State argues that construing the second 
prong of Aronson to focus on whether directors 

146 See, e.g., Levine, 591 A.2d at 205 ("The premise of a shareholder 
claim of futility of demand is that a majority of the board of directors 
either has a financial interest in the challenged transaction or lacks 
independence or otherwise failed to exercise due care. On either 
showing, it may be inferred that the Board is incapable of exercising 
its power and authority to pursue the derivative claims directly."); 
C.L. Grimes, 673 A.2d at 1216 ("One ground for alleging with 
particularity that demand would be futile is that a 'reasonable doubt' 
exists that the board is capable of making an independent decision to 
assert the claim if demand were made." (quoting Aronson, 473 A.2d 
at 814)); see also Wood v. Baum, 953 A.2d 136, 140 (Del. 2008) ("A 
stockholder may not pursue a derivative suit to assert a claim of the 
corporation unless the stockholder (a) [makes a demand] . . .; or (b) 
establishes that pre-suit demand is excused because the directors are 
deemed incapable of making an impartial decision regarding the 
pursuit of the litigation." (citation omitted)).

face a substantial likelihood of liability [*34]  
erases any distinction between the two prongs of 
the Aronson test.147 The argument goes like this. If 
directors face a substantial likelihood of liability for 
approving the challenged transaction, then they are 
interested with respect to the challenged 
transaction. The first prong of Aronson already 
addresses whether directors are interested in the 
challenged transaction. Thus, construing the second 
prong to require a substantial risk of liability makes 
it redundant.148 This argument misconstrues 
Aronson. The first prong of Aronson focuses on 
whether the directors had a personal interest in the 
challenged transaction (i.e., a personal financial 
benefit from the challenged transaction that is not 
equally shared by the stockholders).149 This is a 
different consideration than whether the directors 
face a substantial likelihood of liability for 
approving the challenged transaction, even if they 
received nothing personal from the challenged 
transaction. The second prong excuses demand in 
that circumstance. Thus, the first and second prongs 
of Aronson perform separate functions, even if 
those functions are complementary.

Second, Tri-State argues that this holding places an 
unfair burden [*35]  on plaintiffs and will fail to 
deter controllers from pressuring boards to approve 
unfair transactions.150 Although not entirely clear, 
Tri-State appears to argue that because the entire 
fairness standard of review applies ab initio to a 
conflicted-controller transaction,151 demand is 
automatically excused under Aronson's second 
prong. As the Court of Chancery noted below, 
some cases have suggested that demand is 
automatically excused under Aronson's second 
prong if the complaint raises a reasonable doubt 

147 See Opening Br. 27-28.

148 See id.

149 473 A.2d at 814.

150 See Opening Br. 35-36.

151 See, e.g., Kahn v. Tremont Corp., 694 A.2d 422, 428-29 (Del. 
1997).
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that the business judgment standard of review will 
apply, even if the business judgment rule is 
rebutted for a reason unrelated to the conduct or 
interests of a majority of the directors on the 
demand board.152 The Court of Chancery's case law 
developed in a different direction, however, 
concluding that demand is not futile under the 
second prong of Aronson simply because entire 
fairness applies ab initio to a controlling 
stockholder transaction. As the Court of Chancery 
has explained, the theory that demand should be 
excused simply because an alleged controlling 
stockholder stood on both sides of the transaction is 
"inconsistent with Delaware Supreme Court 
authority that focuses the test [*36]  for demand 
futility exclusively on the ability of a corporation's 
board of directors to impartially consider a demand 
to institute litigation on behalf of the corporation—
including litigation implicating the interests of a 
controlling stockholder."153

Further, Tri-State's argument presumes that a 
stockholder has a general right to control corporate 
claims. Not so. The directors are tasked with 
managing the affairs of the corporation, including 
whether to file action on behalf of the corporation. 
A stockholder can only displace the directors if the 
stockholder alleges with particularity that "the 
directors are under an influence which sterilizes 
their discretion" such that "they cannot be 
considered proper persons to conduct litigation on 
behalf of the corporation."154 As such, enforcing the 
demand requirement where a stockholder has only 
alleged exculpated conduct does not "undermine 
shareholder rights;" instead, it recognizes the 
delegation of powers outlined in the DGCL.

152 Op. 880-882.

153 Teamsters Union 25 Health Servs. & Ins. Plan v. Baiera, 119 
A.3d 44, 2015 WL 4192107, at *1 (Del. Ch. 2015); see, e.g., In re 
BGC Partners, Inc. Derivative Litig., 2019 Del. Ch. LEXIS 1289, 
2019 WL 4745121, at *7-9 (Del. Ch. Sept. 30, 2019) (rejecting the 
plaintiff's argument that demand was automatically excused under 
Aronson's second prong because the derivative complaint challenged 
a conflicted-controller transaction).

154 Aronson, 473 A.2d at 814.

Finally, Tri-State's argument collapses the 
distinction between the board's capacity to consider 
a litigation demand and the propriety of the 
challenged transaction. It is entirely possible [*37]  
that an independent and disinterested board, 
exercising its impartial business judgment, could 
decide that it is not in the corporation's best interest 
to spend the time and money to pursue a claim that 
is likely to succeed. Yet, Tri-State asks the Court to 
deprive directors and officers of the power to make 
such a decision, at least where the derivative action 
would challenge a conflicted-controller transaction. 
This rule may have its benefits, but it runs counter 
to the "cardinal precept" of Delaware law that 
independent and disinterested directors are 
generally in the best position to manage a 
corporation's affairs, including whether the 
corporation should exercise its legal rights.155

For these reasons, Tri-State cannot satisfy the 
demand requirement by pleading—for reasons 
unrelated to the conduct or interests of a majority of 
the directors on the demand board—that the entire 
fairness standard of review would apply to the 
Reclassification. Rather, to satisfy Rule 23.1, Tri-
State must plead with particularity facts 
establishing that a majority of the directors on the 
demand board are subject to an influence that 
would sterilize their discretion with respect to the 
litigation demand.

Third, [*38]  Tri-State argues that this holding is 
contrary to Brehm v. Eisner,156 H&N Management 
Group v. Couch,157 and McPadden.158 This Court's 
opinion in Brehm contains language that can be 
read to suggest that the second prong of the 
Aronson test focuses on the propriety of the 
challenged transaction rather than on whether the 
directors face a substantial likelihood of liability for 

155 See Aronson, 473 A.2d at 811.

156 746 A.2d 244 (Del. 2000).

157 2017 Del. Ch. LEXIS 140, 2017 WL 3500245 (Del. Ch. Aug. 1, 
2017).

158 964 A.2d at 1262.
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approving the transaction. For example, the Court's 
demand-futility analysis focused on duty of care 
violations even though the opinion was issued after 
the legislature adopted Section 102(b)(7) and it 
appears that Disney's corporate charter had an 
exculpation clause.159 Nonetheless, the Court did 
not hold that exculpated claims can establish 
demand futility,160 and on remand the plaintiff 
relied on non-exculpated claims to establish that 
demand was futile.161 Thus, Brehm did not hold that 
exculpated care violations can excuse demand 
under Aronson's second prong.

H&N Management is inapposite because the 
corporation's charter did not exculpate directors for 
breaches of the duty of care.162 Thus, the Court of 
Chancery did not address whether exculpated 
claims could excuse demand under the second 
prong [*39]  of the Aronson test.

This leaves McPadden, which appears to be the 
only Delaware decision squarely holding that 
exculpated care violations can excuse demand 
under the second prong of Aronson.163 It is 
understandable that the Court of Chancery reached 
this holding given the plain language of Aronson. 

159 See Brehm, 746 A.2d at 259 ("Pre-suit demand will be excused in 
a derivative suit only if the Court of Chancery in the first instance, 
and this Court in its de novo review, conclude that the particularized 
facts in the complaint create a reasonable doubt that the 
informational component of the directors' decision[-]making process, 
measured by concepts of gross negligence, included consideration of 
all material information reasonably available."); In re Walt Disney 
Co. Derivative Litig., 825 A.2d 275, 290 (Del. Ch. 2003) (stating that 
Disney had an exculpation clause).

160 Brehm, 746 A.2d at 262-63.

161 In re Walt Disney, 825 A.2d at 289-90.

162 2019 Del. Ch. LEXIS 1289, 2017 WL 3500245, at *7 
("Defendants do not benefit from a provision that exculpates them 
for grossly negligent conduct . . . .").

163 964 A.2d at 1270-75 (holding that demand was excused under the 
second prong of Aronson "because plaintiff has pleaded a duty of 
care violation with particularity sufficient to create a reasonable 
doubt that the transaction at issue was the product of a valid exercise 
of business judgment," but dismissing the complaint as to certain 
directors due to a Section 102(b)(7) provision).

Nonetheless, given the subsequent developments in 
Delaware law, it is our view that exculpated care 
violations no longer pose a sufficient threat to 
excuse demand under the second prong of the 
Aronson test. Rather, the second prong requires 
particularized allegations raising a reasonable doubt 
that a majority of the demand board is subject to a 
sterilizing influence because directors face a 
substantial likelihood of liability for engaging in 
the conduct that the derivative claim challenges.

3. This Court adopts the Court of Chancery's 
three-part test for demand futility

This issue raises one more question—whether the 
three-part test for demand futility the Court of 
Chancery applied below is consistent with Aronson, 
Rales, and their progeny. The Court of Chancery 
noted that turnover on Facebook's board, along 
with a director's decision to abstain from voting on 
the Reclassification, made [*40]  it difficult to 
apply the Aronson test to the facts of this case:

The composition of the Board in this case 
exemplifies the difficulties that the Aronson 
test struggles to overcome. The Board has nine 
members, six of whom served on the Board 
when it approved the Reclassification. Under a 
strict reading of Rales, because the Board does 
not have a new majority of directors, Aronson 
provides the governing test. But one of those 
six directors abstained from the vote on the 
Reclassification, meaning that the Aronson 
analysis only has traction for five of the nine. 
Aronson does not provide guidance about what 
to do with either the director who abstained or 
the two directors who joined the Board later. 
The director who abstained from voting on the 
Reclassification suffers from other conflicts 
that renders her incapable of considering a 
demand, yet a strict reading of Aronson only 
focuses on the challenged decision and 
therefore would not account for those conflicts. 
Similarly, the plaintiff alleges that one of the 
directors who subsequently joined the Board 
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has conflicts that render him incapable of 
considering a demand, but a strict reading of 
Aronson would not account for that either. 
Precedent [*41]  thus calls for applying 
Aronson, but its analytical framework is not up 
to the task. The Rales test, by contrast, can 
accommodate all of these considerations.164

The court also suggested that in light of the 
developments discussed above, "Aronson is broken 
in its own right because subsequent jurisprudential 
developments have rendered non-viable the core 
premise on which Aronson depends—the notion 
that an elevated standard of review standing alone 
results in a substantial likelihood of liability 
sufficient to excuse demand. Perhaps the time has 
come to move on from Aronson entirely."165

To address these concerns, the Court of Chancery 
applied the following three-part test on a director-
by-director basis to determine whether demand 
should be excused as futile:

(i) whether the director received a material 
personal benefit from the alleged misconduct 
that is the subject of the litigation demand;
(ii) whether the director would face a 
substantial likelihood of liability on any of the 
claims that are the subject of the litigation 
demand; and

(material personal benefit from the alleged 
misconduct that is the subject of the litigation 
demand or who would face a substantial 
likelihood of liability on [*42]  any of the 
claims that are the subject of the litigation 
demand.166

This approach treated "Rales as the general demand 
futility test," while "draw[ing] upon Aronson-like 
principles when evaluating whether particular 
directors face a substantial likelihood of liability as 
a result of having participated in the decision to 

164 Op. at 890.

165 Id. at 889-90.

166 Id. at 890.

approve the Reclassification."167

This Court adopts the Court of Chancery's three-
part test as the universal test for assessing whether 
demand should be excused as futile. When the 
Court decided Aronson, it made sense to use the 
standard of review to assess whether directors were 
subject to an influence that would sterilize their 
discretion with respect to a litigation demand. 
Subsequent changes in the law have eroded the 
ground upon which that framework rested. Those 
changes cannot be ignored, and it is both 
appropriate and necessary that the common law 
evolve in an orderly fashion to incorporate those 
developments. The Court of Chancery's three-part 
test achieves that important goal. Blending the 
Aronson test with the Rales test is appropriate 
because "both 'address the same question of 
whether the board can exercise its business 
judgment on the corporat[ion]'s behalf'in [*43]  
considering demand";168 and the refined test does 
not change the result of demand-futility analysis.169

Further, the refined test "refocuses the inquiry on 
the decision regarding the litigation demand, rather 
than the decision being challenged."170 
Notwithstanding text focusing on the propriety of 
the challenged transaction, this approach is 
consistent with the overarching concern that 
Aronson identified: whether the directors on the 

167 Id.

168 Lenois, 2017 Del. Ch. LEXIS 784, 2017 WL 5289611, at *9 
(quoting Kaplan, 540 A.2d at 730).

169 If a director is interested in the challenged transaction—or lacks 
independence from someone else who is interested in the 
transaction—then the first prong of Aronson excuses demand with 
respect to that director. Aronson, 473 A.2d at 814. The first and third 
prongs of the refined three-part test yield the same result. Op. at 890. 
Similarly, if the derivative litigation would expose a director to a 
substantial likelihood of liability, then the demand requirement is 
excused as futile with respect to that director under the second prong 
of the Aronson test and the second prong of the refined test. See 
Aronson, 473 A.2d at 814; Op. at 890. Thus, the refined three-part 
test excuses demand whenever the Aronson test would excuse 
demand.

170 Op. at 887.
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demand board "cannot be considered proper 
persons to conduct litigation on behalf of the 
corporation" because they "are under an influence 
which sterilizes their discretion."171 The purpose of 
the demand-futility analysis is to assess whether the 
board should be deprived of its decision-making 
authority because there is reason to doubt that the 
directors would be able to bring their impartial 
business judgment to bear on a litigation demand. 
That is a different consideration than whether the 
derivative claim is strong or weak because the 
challenged transaction is likely to pass or fail the 
applicable standard of review. It is helpful to keep 
those inquiries separate. And the Court of 
Chancery's three-part test is particularly helpful 
where, [*44]  like here, board turnover and director 
abstention make it difficult to apply the Aronson 
test as written.

Finally, because the three-part test is consistent 
with and enhances Aronson, Rales, and their 
progeny, the Court need not overrule Aronson to 
adopt this refined test, and cases properly 
construing Aronson, Rales, and their progeny 
remain good law.

Accordingly, from this point forward, courts should 
ask the following three questions on a director-by-
director basis when evaluating allegations of 
demand futility:

(i) whether the director received a material 
personal benefit from the alleged misconduct 
that is the subject of the litigation demand;
(ii) whether the director faces a substantial 
likelihood of liability on any of the claims that 
would be the subject of the litigation demand; 
and
(iii) whether the director lacks independence 
from someone who received a material 
personal benefit from the alleged misconduct 
that would be the subject of the litigation 
demand or who would face a substantial 
likelihood of liability on any of the claims that 
are the subject of the litigation demand.

171 Aronson, 473 A.2d at 814.

If the answer to any of the questions is "yes" for at 
least half of the members of the demand 
board, [*45]  then demand is excused as futile. It is 
no longer necessary to determine whether the 
Aronson test or the Rales test governs a complaint's 
demand-futility allegations.

B. The Complaint Does Not Plead with 
Particularity Facts Establishing that Demand 
Would Be Futile

The second issue on appeal is whether Tri-State's 
complaint pleaded with particularity facts 
establishing that a litigation demand on Facebook's 
board would be futile. The Court resolves this issue 
by applying the three-part test adopted above on a 
director-by-director basis.

The Demand Board was composed of nine 
directors. Tri-State concedes on appeal that two of 
those directors, Chenault and Zients, could have 
impartially considered a litigation demand.172 And 
Facebook does not argue on appeal that 
Zuckerberg, Sandberg, or Andreessen could have 
impartially considered a litigation demand.173 Thus, 
in order to show that demand is futile, Tri-State 
must sufficiently allege that two of the following 
directors could not impartially consider demand: 
Thiel, Hastings, Bowles, and Desmond-Hellmann.

Tri-State concedes on appeal that neither Thiel, 
Hastings, Bowles, nor Desmond-Hellmann had a 
personal interest in the Reclassification. [*46] 174 
This eliminates the possibility that demand could 
be excused under the first prong of the demand-

172 Compare Op. at 895-900 (holding that the complaint did not 
establish that Chenault or Zients lacked independence) with Opening 
Br. (not challenging that holding).

173 Compare Op. at 893 (assuming that Zuckerberg, Sandberg, and 
Andreessen were incapable of impartially considering a litigation 
demand) with Answering Br. (neither conceding nor challenging that 
assumption for the purpose of considering the motion to dismiss).

174 Compare Op. 892-901 (holding that the complaint did not allege 
that these directors had a personal interest); with Opening Br. (not 
contesting that holding).
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futility test, as none of the remaining four directors 
obtained a material personal benefit from the 
alleged misconduct that is the subject of the 
litigation demand.

Similarly, there is no dispute that Facebook has a 
broad Section 102(b)(7) provision;175 and Tri-State 
concedes on appeal that the complaint does not 
plead with particularity that Thiel, Hastings, 
Bowles, or Desmond-Hellmann committed a non-
exculpated breach of their fiduciary duties with 
respect to the Reclassification.176 This eliminates 
the possibility that demand could be excused under 
the second prong of the demand-futility test, as 
none of the remaining four directors would face a 
substantial likelihood of liability on any of the 
claims that would be the subject of the litigation 
demand.

This leaves one unanswered question: whether the 
complaint pleaded with particularity facts 
establishing that two of the four remaining directors 
lacked independence from Zuckerberg.

"The primary basis upon which a director's 
independence must be measured is whether the 
director's decision is based on the corporate [*47]  
merits of the subject before the board, rather than 
extraneous considerations or influences."177 
Whether a director is independent "is a fact-specific 
determination" that depends upon "the context of a 

175 See, e.g., App. to Answering Br. 77.

176 Compare Op. 892-901(holding that the complaint did not allege 
with particularity that these directors committed non-exculpated 
breaches of their fiduciary duties); with Opening Br. (not contesting 
that holding).

177 Beam ex rel. Martha Stewart Living Omnimedia, Inc. v. Stewart, 
845 A.2d 1040, 1049 (Del. 2004) (citing Rales, 634 A.2d at 936); see 
also Sandys v. Pincus, 152 A.3d 124, 128 (Del. 2016) ("At the 
pleading stage, a lack of independence turns on 'whether the 
plaintiffs have pled facts from which the director's ability to act 
impartially on a matter important to the interested party can be 
doubted because that director may feel either subject to the interested 
party's dominion or beholden to that interested party.'" (quoting Del. 
C'ty Empls. Ret. Fund v. Sanchez, 124 A.3d 1017, 1024 n.25 (Del. 
2015))).

particular case."178 To show a lack of 
independence, a derivative complaint must plead 
with particularity facts creating "a reasonable doubt 
that a director is . . . so 'beholden' to an interested 
director . . . that his or her 'discretion would be 
sterilized.'"179

"A plaintiff seeking to show that a director was not 
independent must satisfy a materiality standard."180 
The plaintiff must allege that "the director in 
question had ties to the person whose proposal or 
actions he or she is evaluating that are sufficiently 
substantial that he or she could not objectively 
discharge his or her fiduciary duties."181 In other 
words, the question is "whether, applying a 
subjective standard, those ties were material, in the 
sense that the alleged ties could have affected the 
impartiality of the individual director."182 "Our law 
requires that all the pled facts regarding a director's 
relationship to the interested party be considered in 
full context in making the, admittedly imprecise, 
pleading stage determination [*48]  of 
independence."183 And while "the plaintiff is bound 
to plead particularized facts in . . . a derivative 
complaint, so too is the court bound to draw all 
inferences from those particularized facts in favor 
of the plaintiff, not the defendant, when dismissal 
of a derivative complaint is sought."184

"A variety of motivations, including friendship, 

178 Beam, 845 A.2d at 1049.

179 Id. at 1050 (quoting Rales, 634 A.2d at 936).

180 Kahn v. M&F Worldwide Corp., 88 A.3d 635, 649 (Del. 2014) 
(citing Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1167 
(Del. 1995)); Brehm, 746 A.2d at 259 n.49), overruled on other 
grounds by Flood v. Synutra Int'l, Inc., 195 A.3d 754 (Del. 2018).

181 Id.

182 Id. (citing Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156 
(Del.1995); Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 363 
(Del.1993); Grimes v. Donald, 673 A.2d 1207, 1216 (Del. 1996)).

183 Sandys, 152 A.3d at 128 (quoting Sanchez, 124 A.3d at 1024 
n.25).

184 Id.
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may influence the demand futility inquiry. But, to 
render a director unable to consider demand, a 
relationship must be of a bias-producing nature."185 
Alleging that a director had a "personal friendship" 
with someone else, or that a director had an 
"outside business relationship," are "insufficient to 
raise a reasonable doubt" that the director lacked 
independence.186 "Consistent with [the] predicate 
materiality requirement, the existence of some 
financial ties between the interested party and the 
director, without more, is not disqualifying."187

Like the Court of Chancery below, we hold that 
Tri-State failed to raise a reasonable doubt that 
either Thiel, Hastings, or Bowles was beholden to 
Zuckerberg.188

1. Hastings

The complaint does not raise a reasonable doubt 
that Hastings lacked independence from 
Zuckerberg. According [*49]  to the complaint, 
Hastings was not independent because:

• "Netflix purchased advertisements from 
Facebook at relevant times," and maintains 
"ongoing and potential future business 
relationships with" Facebook.189

• According to an article published by The New 
York Times, Facebook gave to Netflix and 
several other technology companies "more 
intrusive access to users' personal data than it 
ha[d] disclosed, effectively exempting those 
partners from privacy rules."190

185 Beam, 845 A.2d at 1050.

186 Id.

187 M&F Worldwide, 88 A.3d at 649.

188 Because the complaint failed to raise a reasonable doubt that 
Hastings, Thiel, or Bowles were not independent, this Opinion need 
not address whether Desmond-Hellmann was beholden to 
Zuckerberg.

189 A60.

190 A61.

• "Hastings (as a Netflix founder) is biased in 
favor of founders maintaining control of their 
companies."191

• "Hastings has . . . publicly supported large 
philanthropic donations by founders during 
their lifetimes. Indeed, both Hastings and 
Zuckerberg have been significant contributors . 
. . [to] a well-known foundation known for 
soliciting and obtaining large contributions 
from company founders and which manages 
donor funds for both Hastings . . . and 
Zuckerberg . . . ."192

These allegations do not raise a reasonable doubt 
that Hastings was beholden to Zuckerberg. Even if 
Netflix purchased advertisements from Facebook, 
the complaint does not allege that those purchases 
were material to Netflix or that Netflix received 
anything other [*50]  than arm's length terms under 
those agreements. Similarly, the complaint does not 
make any particularized allegations explaining how 
obtaining special access to Facebook user data was 
material to Netflix's business interests, or that 
Netflix used its special access to user data to obtain 
any concrete benefits in its own business.

Further, having a bias in favor of founder-control 
does not mean that Hastings lacks independence 
from Zuckerberg. Hastings might have a good-faith 
belief that founder control maximizes a 
corporation's value over the long-haul. If so, that 
good-faith belief would play a valid role in 
Hasting's exercise of his impartial business 
judgment.193

Finally, alleging that Hastings and Zuckerberg have 

191 A60.

192 Id.

193 See generally Frederick Hsu Living Tr. v. ODN Hldg. Corp., 2017 
Del. Ch. LEXIS 67 , 2017 WL 1437308, at *18 (Del. Ch. Apr. 14, 
2017) ("[T]he fiduciary relationship requires that the directors act 
prudently, loyally, and in good faith to maximize the value of the 
corporation over the long-term for the benefit of the providers of 
presumptively permanent equity capital, as warranted for an entity 
with a presumptively perpetual life in which the residual claimants 
have locked in their investment." (citation omitted)).
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a track record of donating to similar causes falls 
short of showing that Hastings is beholden to 
Zuckerberg. As the Court of Chancery noted below, 
"[t]here is no logical reason to think that a shared 
interest in philanthropy would undercut Hastings' 
independence. Nor is it apparent how donating to 
the same charitable fund would result in Hastings 
feeling obligated to serve Zuckerberg's interests."194 
Accordingly, the Court affirms the Court of 
Chancery's holding [*51]  that the complaint does 
not raise a reasonable doubt about Hastings's 
independence.

2. Thiel

The complaint does not raise a reasonable doubt 
that Thiel lacked independence from Zuckerberg. 
According to the complaint, Thiel was not 
independent because:

• "Thiel was one of the early investors in 
Facebook," is "its longest-tenured board 
member besides Zuckerberg," and "has . . . 
been instrumental to Facebook's business 
strategy and direction over the years."195

• "Thiel has a personal bias in favor of keeping 
founders in control of the companies they 
created . . . ."196

• The venture capital firm at which Thiel is a 
partner, Founders Fund, "gets 'good deal flow'" 
from its "high-profile association with 
Facebook."197

• "According to Facebook's 2018 Proxy 
Statement, the Facebook shares owned by the 
Founders Fund (i.e., by Thiel and Andreessen) 
will be released from escrow in connection 
with" an acquisition.198

• "Thiel is Zuckerberg's close friend and 

194 Op. at 896.

195 A57-58.

196 A58.

197 Id.

198 Id.

mentor."199

• In October 2016, Thiel made a $1 million 
donation to an "organization that paid [a 
substantial sum to] Cambridge Analytica" and 
"cofounded the Cambridge Analytica-linked 
data firm Palantir."200 Even though "[t]he 
Cambridge Analytica scandal has 
exposed [*52]  Facebook to regulatory 
investigations"201 and litigation, Zuckerberg did 
not try to remove Thiel from the board.
• Similarly, Thiel's "acknowledge[ment] that he 
secretly funded various lawsuits aimed at 
bankrupting [the] news website Gawker 
Media" lead to "widespread calls for 
Zuckerberg to remove Thiel from Facebook's 
Board given Thiel's apparent antagonism 
toward a free press."202 Zuckerberg ignored 
those calls and did not seek to remove Thiel 
from Facebook's board.

These allegations do not raise a reasonable doubt 
that Thiel is beholden to Zuckerberg. The 
complaint does not explain why Thiel's status as a 
long-serving board member, early investor, or his 
contributions to Facebook's business strategy make 
him beholden to Zuckerberg. And for the same 
reasons provided above, a director's good faith 
belief that founder controller maximizes value does 
not raise a reasonable doubt that the director lacks 
independence from a corporation's founder.

While the complaint alleges that Founders Fund 
"gets 'good deal flow'" from Thiel's "high-profile 
association with Facebook,"203 the complaint does 
not identify a single deal that flowed to—or is 
expected to flow to—Founders Fund through 
this [*53]  association, let alone any deals that 
would be material to Thiel's interests. The 

199 A57.

200 A59.

201 Id.

202 Id.

203 A58.
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complaint also fails to draw any connection 
between Thiel's continued status as a director and 
the vesting of Facebook stock related to the 
acquisition. And alleging that Thiel is a personal 
friend of Zuckerberg is insufficient to establish a 
lack of independence.204

The final pair of allegations suggest that because 
"Zuckerberg stood by Thiel" in the face of public 
scandals, "Thiel feels a sense of obligation to 
Zuckerberg."205 These allegations can only raise a 
reasonable doubt about Thiel's independence if 
remaining a Facebook director was financially or 
personally material to Thiel. As the Court of 
Chancery noted below, given Thiel's wealth and 
stature, "[t]he complaint does not support an 
inference that Thiel's service on the Board is 
financially material to him. Nor does the complaint 
sufficiently allege that serving as a Facebook 
director confers such cachet that Thiel's 
independence is compromised."206 Accordingly, 
this Court affirms the Court of Chancery's holding 
that the complaint does not raise a reasonable doubt 
about Thiel's independence.

3. Bowles

The complaint does not raise a reasonable [*54]  
doubt that Bowles lacked independence from 
Zuckerberg. According to the complaint, Thiel was 
not independent because:

• "Bowles is beholden to the entire board" 
because it granted "a waiver of the mandatory 
retirement age for directors set forth in 
Facebook's Corporate Governance Guidelines," 
allowing "Bowles to stand for reelection 
despite having reached 70 years old before" the 
May 2018 annual meeting.207

• "Morgan Stanley—a company for which 

204 See, e.g., Beam, 845 A.2d at 1050.

205 Op. at 898.

206 Id. at 898-99.

207 A56-57.

[Bowles] . . . served as a longstanding board 
member at the time (2005-2017)—directly 
benefited by receiving over $2 million in fees 
for its work . . . in connection with the 
Reclassification . . . ."208

• Bowles "ensured that Evercore and his close 
friend Altman financially benefitted from the 
Special Committee's engagement" without 
properly vetting Evercore's competency or 
considering alternatives.209

These allegations do not raise a reasonable doubt 
that Bowles is beholden to Zuckerberg or the other 
members of the Demand Board. The complaint 
does not make any particularized allegation 
explaining why the board's decision to grant 
Bowles a waiver from the mandatory retirement 
age would compromise his ability to impartially 
consider a litigation demand [*55]  or engender a 
sense of debt to the other directors. For example, 
the complaint does not allege that Bowles was 
expected to do anything in exchange for the waiver, 
or that remaining a director was financially or 
personally material to Bowles.

The complaint's allegations regarding Bowles's 
links to financial advisors are similarly ill-
supported. None of these allegations suggest that 
Bowles received a personal benefit from the 
Reclassification, or that Bowles's ties to these 
advisors made him beholden to Zuckerberg as a 
condition of sending business to Morgan Stanley, 
Evercore, or his "close friend Altman."210 
Accordingly, this Court affirms the Court of 
Chancery's holding that the complaint does not 
raise a reasonable doubt about Bowles's 
independence.211

208 A57.

209 Id.

210 Id.

211 The factual section of the complaint also alleges that "Bowles 
privately told Zuckerberg" that Bowles was "proud to be a small part 
of [Zuckerberg's] life" after learning about Zuckerberg's plan to 
make accelerated donations to fulfill his pledge. See A33. Tri-State 
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IV. CONCLUSION

For the reasons provided above, the Court of 
Chancery's judgment is affirmed.

End of Document

did not repeat this allegation in the portion of the complaint 
addressing demand futility. See A56-57. It is therefore unclear 
whether the complaint relies on this assertion to establish that 
Bowles lacks independence. Nonetheless, Tri-State has argued below 
and on appeal that Bowles's expression of gratitude is "hardly a sign 
of director independence" and is "a harbinger of [his] flawed tenure 
on the Special Committee." Opening Br. 43. To the extent Tri-State 
intended to rely on this allegation to help establish that demand is 
futile, this Court agrees entirely with the Court of Chancery's 
analysis. "These allegations suggest that Zuckerberg and [*56]  
Bowles had a collegial relationship, which is not sufficient to 
compromise Bowles's independence." 250 A.3d at 899; see also 
Beam, 845 A.2d at 1050 (noting that the existence of a "personal 
friendship" is insufficient to establish that a director is not 
independent).
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Opinion

MEMORANDUM OPINION AND ORDER

Before the Court is Defendants' first motion to 
reopen the evidentiary hearing ("Motion") [*3]  
[370] on Plaintiff's motion for sanctions [294], 
[395]. For the following reasons, the Motion is 
denied.

BACKGROUND

Plaintiff filed a motion for sanctions on March 25, 
2019. Dkts. 294, 395.1 In the 75-page motion, 
plaintiff accused defendants and their former 
counsel of various discovery abuses. Between 
October 28, 2019 and November 19, 2019, the 
Court held five days of evidentiary hearings on the 
motion for sanctions.2

During the third day of testimony on November 7, 
2019, former defense counsel Thomas Leavens 
testified regarding his firm's statement of work 
agreement with his firm's e-discovery vendor in the 
case, 4Discovery ("4D"), as well as his 
conversations with defendant Brent Duke regarding 
the extent of his electronic data. See Evid. Hr'g Tr. 
at 790-833. Mr. Leavens confirmed that 4D 
provided his firm with a written report for the work 
it did for his firm for the case in late 2014 and that 
it probably existed in his firm's files. Id. at 821. 
Plaintiff's counsel asked that that document be 
produced because it was never produced to them 
and was relevant to the questions raised by the 
motion for sanctions (specifically that 
electronically stored information ("ESI") was 
spoliated or withheld [*4]  in the case). Mr. 
Leavens agreed to look for it. Id. Mr. Leavens' 

1 The motion for sanctions was refiled for administrative purposes on 
March 10, 2020. Dkts. 394, 395.

2 The Court originally allotted two days for the hearing, but at the 
parties' request allowed for a total of five days of testimony. Dkts. 
334, 358.

counsel, Colin Smith, suggested that he would have 
sent discovery requests earlier if he had known that 
discovery was permitted. Id. The following 
exchange occurred between the Court and Mr. 
Smith:

THE COURT: Well, it is November 7th, 2019. 
The motion for sanctions was filed a long time 
ago. We knew about these hearing dates. We 
knew 4Discovery was involved. We have a 
contract with 4Discovery. We have a letter 
from 4Discovery. I'm -- I think the legal word 
is -- "flabbergasted" that if 4Discovery 
completed a report pursuant to the statement of 
work that that document hasn't been produced 
to counsel, all counsel, and to me, quite 
honestly, at this point.
MR. SMITH: I don't want anybody to get -- 
and I'm not sure what the state of my 
knowledge is, but I think what it is is a hit 
report. It is not a written report.

THE COURT: And I understand that, and I 
assume you and I are on the same wavelength 
that their "report" would have been, and their 
"analysis," produce resultant data to client, 
which shows the documents where the search 
terms were hit. If there is that document, I still 
think it would have been produced 
somewhere [*5]  in this litigation. If there is 
something beyond that, I would think it is 
relevant to what we are talking about here. The 
statement of work is informative not only in 
what it says, but also in what it doesn't say. 
There are fancy little arrows here. It says: 
"Identify, Collect, Analyze, Report." "Phase 1: 
Remote Forensic of Imaging." That's just 
collection. There is no identify. That's where 
this whole thing goes sideways. So if there is a 
report that talks about what we have just --what 
the testimony is, it would behoove everybody 
to see that report. Now, if it is a hit report, that 
shouldn't be hard to find.
MR. SMITH: Your Honor, we will take a look 
and see what they are asking.
THE COURT: And I don't know if it exists.
MR. SMITH: I don't want to be wrong about 
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this, but my recollection is that that's all there 
is, and we will look, and we will be happy to -
THE COURT: That's fine. And I understand 
your thought that a report would just be a hit 
report, but if there is something else out there, 
it would probably be helpful to know.

Id. at 822-23. Mr. Smith produced 4D's 2015 hit 
report to plaintiff's counsel on November 11, 2019. 
Id. at 861-62. This was the first time plaintiff's 
counsel had seen this document. [*6]  Id. Plaintiff's 
counsel continued questioning Mr. Leavens on 
November 15, 2019 and briefly focused on the 
newly tendered 4D hit report. Id. at 862-66. The hit 
report is a spreadsheet detailing the hits from 
running the parties' 20 agreed search terms against 
the documents on Mr. Duke's four hard drives 
during the discovery process in late 2014 and early 
2015. See Pl. Ex. 91. According to the report, the 
20 agreed search terms hit 84,522 unique 
documents within the subset of electronic data on 
Mr. Duke's four hard drives after the files were 
deduplicated3 and de-nisted.4 Plaintiff's counsel 
asked Mr. Leavens why, despite the search terms 
hitting 84,522 discrete documents, former defense 
counsel tendered a total of approximately 50,000 
pages of discovery materials to plaintiff in 
February 2015. Evid. Hr'g Tr. at 863-64. Plaintiff's 
counsel also asked if Mr. Leavens knew whether 
anyone on the defense team "culled" the 
approximately 34,000 apparently missing 
documents from the production before tendering 
the materials to plaintiff. Mr. Leavens did not know 
whether there was a technical explanation or if 
there was some other discrepancy and then played 

3 Deduplication is "[a] method of replacing multiple identical copies 
of a Document by a single instance of that document." Maura R. 
Grossman & Gordon V. Cormack, The Grossman-Cormack Glossary 
of Technology-Assisted Review, 7 FED. CTS. L. REV. 85, 92 (2014).

4 De-nisting is "[t]he use of an automated filter program that screens 
files against the NIST list [ ] to remove files that are generally 
accepted to be system generated and have no substantive value in 
most instances." Maura R. Grossman & Gordon V. Cormack, 
Comments on "The Implications of Rule 26(g) on the Use of 
Technology-Assisted Review," 7 FED. CTS. L. REV. 285, 288 n. 12 
(2014) (internal citation and quotation omitted).

hot potato by suggesting former counsel Travis 
Life [*7]  might know more. Id. at 865-66.

Mr. Life also testified on November 15, 2019 
regarding his part in the ESI discovery process. 
Specifically, he testified that when 4D gave him the 
documents from its ESI search, he only reviewed 
them for privilege before tendering the production 
to plaintiff. Id. at 1213, 1243-46. That same day, 
4D's owner Chad Gough testified that based on the 
hit report, the total number of hits including "family 
member"5 documents was 93,335, but that this total 
would likely include privileged documents and 
other unresponsive spam documents that happen to 
also contain one of the 20 search terms. Id. at 1438-
43. However, contrary to Mr. Life's testimony, 
defendants' privilege log reveals that former 
defense counsel withheld only 838 pages of 
privileged material. See Pl. Ex. 56. Therefore, 
assuming each document represents at least one 
page and that the hit report is accurate, former 
defense counsel received tens of thousands more 
pages of responsive documents than the 
approximately 50,000 pages they eventually turned 
over to plaintiff's counsel in 2015. The hearing 
concluded on November 19, 2019. Dkt. 363. Before 
concluding the hearing, the [*8]  Court asked all 
parties if there was additional evidence to present. 
All parties, including defendants, said there was no 
further evidence to add. Tr. 1554.

As is endemic in this litigation, after being on 
notice of the Court's desire to hold an evidentiary 
hearing on the motion for sanctions for months, the 
Court extending the length of the hearing from two 
to five days of testimony at the parties' request, and 
ultimately closing the hearing without objection 
from any participant, defendants filed the instant 
Motion on January 16, 2019 asking to reopen the 

5 As Mr. Gough explained at the hearing, a family document is one 
that is related to a document with a search term but that may not 
itself contain a search term. He gave the example of an email 
containing a search term that also had two attachments. The email 
with the search term is considered the "parent," the attachments 
"children," and taken together they are considered a "family." Evid. 
Hr'g Tr. 1441-42.
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hearing for an opportunity to explain away this 
evidence and the document discrepancy it 
seemingly revealed.6 Dkts. 368, 370.

MOTION TO REOPEN

According to the Motion and associated status 
report to the Court, current defense counsel 
reviewed the evidentiary hearing transcript, 4D's hit 
report, and other associated documents. This review 
established the following: 84,522 documents hit at 
least one of plaintiff's 20 search terms. After it 
analyzed the data on Mr. Duke's four hard drives, 
4D eventually provided 11,540 documents totaling 
55,601 pages of material to former defense counsel. 
However, former defense counsel only 
produced [*9]  45,280 pages of documents to 
plaintiff on February 25, 2015. Mr. Life's testimony 
that he produced all nonprivileged documents to 
plaintiff does not explain this page discrepancy 
because he only withheld 838 pages on privilege 
grounds. See Dkts. 368 (January 15, 2020 status 
report), 370 (Motion). To summarize, there are two 
page discrepancies: first, between the 84,522 
documents that hit the parties' search terms 
according to the 2015 hit report and the 55,601 
pages 4D turned over to former defense counsel; 
second, between the 55,601 pages former defense 
counsel received from 4D and the 45,280 pages 
they ultimately disclosed to plaintiff's counsel. 
Even after accounting for the 838 pages Mr. Life 
withheld from the production on privilege grounds, 
there are 9,438 "missing" pages from former 
defense counsels' production to plaintiff.

These facts "caused Defendants' [new] counsel to 
investigate these matters even further" after the 
hearing concluded, despite agreeing the proofs 
were closed. Dkt. 370 at 2; Tr. 1554.. As part of 
this new investigation, defendants reviewed 4D's 
response to their evidentiary hearing subpoena, 
which included emails between 4D employees Phil 

6 Defendants later filed a second motion to reopen to explain away 
other evidence elicited during the evidentiary hearing. See Dkt. 384.

Knox and Jarred [*10]  Sikorski. According to an 
email chain from January 2015, Mr. Sikorski told 
Mr. Knox that "we" removed "irrelevant"7 
documents from the production they tendered to 
former defense counsel. Dkt. 368 Ex. 4. Current 
defense counsel also conducted more interviews 
with Mr. Life and Mr. Gough after the evidentiary 
hearings concluded. Mr. Gough stated in these 
interviews that the 2015 "hit report" was a snapshot 
of the document production during the middle of 
the ESI evaluation process and was not a final 
report, he was only peripherally involved in this 
process, that Mr. Sikorski performed the document 
filtering by adding industry standard automated 
filters after the 2015 hit report was generated and 
before documents were given to former defense 
counsel, but that he did not know which specific 
filters Mr. Sikorski applied. Mr. Gough also 
confirmed that 4D ultimately tendered 11,540 
documents totaling 55,601 pages of material to 
former defense counsel.8 Dkt. 370 at 3-5. Mr. Life 
also provided new information to defendants that 
contradicts his prior hearing testimony. 
Specifically, for the first time, Mr. Life explained 
that in addition to privileged materials, he removed 
documents that did not [*11]  contain any of 
plaintiff's search terms from the document set he 
received from 4D. Id. at 5-6. How documents 
produced by applying search terms to the data 
produced documents not containing any search 
terms was not fully and clearly explained. And no 
"final report" (a reasonable inference is that a "final 
report" exists) was provided. So, once again, 
despite a court order to produce the report for the 
hearing, the "final report" was not produced. It 
must be said that counsel for the former defense 

7 There were references that one of the search terms in this trademark 
case was "trademark." That might explain why "irrelevant" 
documents were captured and then removed. But again, the 
testimony on this point was hazy.

8 To support their theory, defendants later filed an unrequested status 
report containing an expert opinion from their new e-discovery 
expert Yaniv Schiff on January 21, 2020. In his attached opinion, 
Schiff opined that Sikorski used filters to remove "non-user 
generated" files as is industry practice, and that a drop from 55,601 
to 11,540 file counts thereafter is "reasonable." Dkt. 372 at 3-7.
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counsel should be given substantial slack in this 
regard. But they may now have a better 
appreciation for what the Court and plaintiff's 
counsel have been subjected to in this case.

Notably, defendants cite no authority to support 
their Motion. Instead, defendants simply conclude 
the Motion by reiterating that this new information 
from Mr. Gough and Mr. Life "is directly relevant 
to the issues before this Court," and that the hearing 
"should be reopened" to allow the parties to further 
question Mr. Gough and Mr. Life. Dkt. 370 at 5-6. 
The Court ordered defendants to file offers of proof 
if the parties could not agree to stipulate to any of 
these new facts in lieu of reopening an evidentiary 
hearing that [*12]  had already eaten up an 
inordinate share of the Court's time. Dkt. 377.

As is also endemic in this litigation, the parties 
could not agree to a stipulation and defendants filed 
an offer of proof as to Mr. Gough's and Mr. Life's 
proposed testimony on March 6, 2020. Dkts. 391, 
392. Former defense counsel's counsel also filed an 
offer of proof, but only as to Mr. Life's proposed 
testimony, and it is identical to defendants' offer of 
Mr. Life's proposed testimony. See Dkts. 392, 393 
at 3-8. Mr. Gough's and Mr. Life's testimony 
relating to the page discrepancy in the offers of 
proof is nearly identical to the representations made 
in the motion to reopen as discussed above. See 
Dkts. 370, 393. In sum, according to the offers of 
proof, Mr. Gough would testify that as is standard 
in his industry, his then-employee Mr. Sikorksi 
filtered documents from the 84,522 documents 
mentioned in the 2015 hit report before 4D handed 
over documents to former defense counsel in 2015, 
but that he doesn't know which filters were applied. 
Dkt. 393 at 1-3. Mr. Life would testify that he did 
not focus on the hit report before his testimony, but 
after the evidentiary hearing and upon further 
reflection he realized [*13]  he removed privileged 
documents and documents that did not hit any 
search terms and were otherwise "irrelevant" from 
the document set defendants received from 4D in 
2015 before disclosing the production to plaintiff. 
Id. at 3-8. Plaintiff characteristically and vigorously 

objects to the offers of proof. Dkts. 397, 398.

ANALYSIS

The Court's decision to limit the evidentiary 
hearing to five days of testimony is an interlocutory 
order because the Court is not dismissing this case 
as a sanction. However, the Court may in its 
discretion re-visit non-final rulings at any time 
before final judgment. Mintz v. Caterpillar, Inc., 
788 F.3d 673, 679 (7th Cir. 2015).

In an exercise of that discretion, the Court denies 
the Motion for one main reason: The Court is not 
currently imposing sanctions based on this page 
discrepancy. As detailed in this Court's order on the 
sanctions motion, the Court finds sanctions 
warranted for the conduct described therein, none 
of which is based on this discrepancy. As things 
stand, there is plenty of other conduct that is 
sanctionable. The page discrepancy has no bearing 
on those sanctions. Therefore, the Court need not 
reopen the evidentiary hearing to hear more 
testimony from Mr. Gough or Mr. Life, or to allow 
defendants to subpoena [*14]  Mr. Sikorski.

But there are many other reasons to deny to the 
Motion. For months, defendants were aware of an 
impending evidentiary hearing focused on their ESI 
production in this case. See Dkt. 267 at 63-64 
(August 18, 2018 hearing transcript where the 
Court warned that it would likely "have an 
evidentiary hearing" to "get to the bottom of this 
stuff," and that "facts going to intent are key . . . ."). 
Current defense counsel appeared in this case for 
defendants over two months before the evidentiary 
hearing was held, though at least one current 
defense counsel was aware of the morass of 
discovery issues in the case before filing an 
appearance. See Dkts. 315, 316, 317, 334. 4D's 
2015 hit report is relevant to the scope and nature 
of defendants' electronic discovery in the case, 
which was the focus of plaintiff's motion for 
sanctions and the evidentiary hearing. Defendants 
agree in both their Motion and offer of proof that 
this document and possible testimony related to it is 
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(and presumably always was) relevant to sanctions 
issues. See Dkts. 386 at 7, 371 at 5-6. When 
plaintiff first learned of and questioned Mr. 
Leavens about the 2015 hit report during the 
hearing testimony on November [*15]  7, 2019, 
prior defense counsel's counsel Mr. Smith seemed 
to recognize what Mr. Leavens was referring to, 
indicating that at least prior counsel was aware of 
the report's existence. Evid. Hr'g Tr. at 822-23. The 
hit report is defendants' document and was 
produced by their own e-discovery vendor. For 
some reason, the document was never tendered to 
plaintiff or to the Court before the evidentiary 
hearing. How defendants might be surprised by 
their own discovery vendor's document given the 
time these issues have been percolating before the 
Court, and their suggestion that this issue 
"unexpectedly arose" at the evidentiary hearing, is 
mind-boggling. If anything, that this document (or 
some other report from 4D detailing the electronic 
discovery process) was not provided to the Court 
and all participants well before the evidentiary 
hearing further evidences a general disregard of the 
serious nature of the discovery issues in this case. 
The same can be said of Mr. Life's sudden recall. 
Plaintiff is the only hearing participant that may 
credibly or reasonably claim to have been surprised 
by the hit report because it is not plaintiff's 
document and plaintiff first became aware of its 
existence [*16]  during the third day of hearing 
testimony.

Assuming defendants were surprised by the 
contents of their own e-discovery vendor's hit 
report that existed in former counsel's files from 
early 2015 onward, regardless of whether it is a 
final or preliminary hit report, defendants had 
ample occasion and opportunity to question Mr. 
Gough and Mr. Life at the hearing on these issues. 
Both witnesses gave testimony describing their 
understanding of the hit report and their relative 
roles in the discovery process as discussed above. If 
the Court accepted Mr. Gough's and Mr. Life's 
proposed testimony at face value, a discrepancy 
between what 4D provided to former defense 
counsel and what former defense counsel tendered 

to plaintiff would still exist, and the Court would be 
forced to choose between two directly conflicting 
explanations from Mr. Life as to why there is a 
discrepancy. Defendants cite no authority to 
support their Motion, aside from stating that Mr. 
Life's and Mr. Gough's proposed testimony is 
"relevant." That the testimony from the hearing 
raised more questions and the specter of yet another 
discovery problem in this case, or that current 
defense counsel thought of more or different [*17]  
questions to ask these witnesses upon further 
reflection after the fact, is not cause to again seek 
more time and testimony to explain discrepancies 
in their own documents. The Court closed the 
evidentiary hearing without objection from any 
party. Former and current defense counsel have had 
repeated opportunities to explain defendants' 
discovery procedures in this case. The Court will 
not humor yet another request for another 
opportunity to do so.

CONCLUSION

For those reasons, the Motion [370] is denied.

Entered: January 19, 2021

By: /s/ Iain D. Johnston

Iain D. Johnston

U.S. District Judge

End of Document
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Opinion

MEMORANDUM OPINION AND ORDER

On April 1, 2021, Siemens Industry, Inc.1 and 
Third-Party Defendant LLD Electric Company 
("LLD") filed what was essentially a motion to 
compel and for sanctions, styled Defendants' 
Motion for Evidentiary Hearing Regarding 
Discovery Violations and Spoliation of Evidence. 
[Dkt. 77.] On April 13, 2021, the Court held a 
motion hearing on Defendants' motion, where the 
motion was granted in part and taken under 
advisement in part. [Dkt. 81.] The Court also set a 
briefing schedule related to the facts and 
circumstances surrounding the [*2]  deletion of 
Plaintiff's Facebook page because Defendants had 
articulated a credible allegation with respect to the 
spoliation of that evidence. Id. Briefing is now 
complete on that issue, and the remainder of 
Defendants' motion is ripe for disposition.

This case involves an alleged construction site fall 
accident that occurred June 14, 2017, at Adlai E. 
Stevenson High School in Illinois. [Dkt. 1-1 at ¶ 1.] 
Plaintiff is seeking damages for personal injury and 
past and future lost earnings and wages. [Dkt. 1-1 
at ¶ 10.] Plaintiff alleges an electrocution and fall, 
resulting in a left shoulder injury. [Dkt. 77 at ¶ 1.] 
At issue in the instant motion is Plaintiff's 
Facebook account, which Defendants contend 
"demonstrated recreational activities, golf trips, and 
other physical activities [which] would tend to 
show that the Plaintiff had not lost a normal life, 
and contrary to his claims was capable of using his 

1 Siemens Industry Inc. has represented it is the successor by merger 
to Siemens Building Technology, Inc.; Siemens Energy & 
Automation, Inc.; and Siemens Corporation. [Dkt. 77, p. 1.]
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shoulder and potentially returning to work." [Dkt 
87, p. 4.]

At some point, Plaintiff Paul Torgersen had a 
publicly viewable Facebook page. [Dkt. 77, ¶¶ 13, 
15.] Upon discovering the page, on July 13, 2020, 
Third-Party Defendant LLD served written 
discovery on Plaintiff asking about [*3]  social 
media accounts including, specifically, the 
Facebook account. [Dkt. 77, ¶ 14.; Dkt. 87-7.] On 
or about August 31, 2020, Plaintiff deleted his 
Facebook account. [Dkt. 83, ¶ 1.] At some point 
between July 13, 2020 (the day Defendants' 
interrogatories were served) and August 31, 2020 
(the day of deletion), Plaintiff's counsel 
communicated with Plaintiff not to delete his 
Facebook page. [Dkt. 83, ¶ 1.] Plaintiff claims he 
did not remember this directive at the time he 
deleted his account. Id. Facebook's policies state 
that a deleted Facebook page is permanently 
deleted after only 30 days. [Dkt. 87-4.] Facebook 
also takes the position that the Stored 
Communications Act, 18 U.S.C. 2701 exempts 
Facebook from a civil subpoena. [Dkt. 87-5.] 
Therefore, it appears the information contained on 
Plaintiff's Facebook page cannot be recovered for 
purposes of this litigation.2

Three months after service of LLD's discovery, 
Plaintiff finally answered the discovery, objecting 
that a disclosure of the once publicly viewable 
Facebook page "[u]nnecessarily invades Plaintiff's 
privacy." [Dkt. 77, ¶ 15.] As an initial matter, the 
Court overrules this objection.3 While a person 

2 Plaintiff has since opened a new Facebook page [dkt. 83, ¶ 14], but 
this new page would not have the relevant historical information 
sought by Defendants. The Court considers Plaintiff's new Facebook 
page irrelevant for purposes of the instant motion. Unless otherwise 
noted, whenever the Court refers to Plaintiff's Facebook page, it is to 
the Facebook page Plaintiff deleted on or about August 31, 2020 
(Plaintiffs have identified the subject Facebook page as 
https://www.facebook.com/paul.torgersen.9 [Dkt. 77, ¶ 13]).

3 Plaintiff also objects that the request is overly broad. The Court 
finds LLD's request to be narrowly tailored in that it only sought 
information since the date of the occurrence. [Dkt. 77-1, p. 21.] This 
objection is also overruled. Likewise, the Court also overrules the 
fact that "Plaintiff objects to giving restricted access to his social 

generally has a reasonable expectation of privacy in 
the contents [*4]  of their own computer, there is no 
such expectation "when a computer user 
disseminates information to the public through a 
website," such as Plaintiff did on his Facebook 
page. Palmieri v. United States, 72 F. Supp. 3d 191, 
210 (D.D.C. 2014). Plaintiff has knowingly 
exposed this information to the public by posting it 
to Facebook.

Defendants have also moved for sanctions under 
Federal Rule of Civil Procedure 37(e). [Dkt. 77.] 
Federal Rule of Civil Procedure 37(e) provides the 
following:

(e) Failure to Preserve Electronically Stored 
Information. If electronically stored 
information that should have been preserved in 
the anticipation or conduct of litigation is lost 
because a party failed to take reasonable steps 
to preserve it, and it cannot be restored or 
replaced through additional discovery, the 
court:

(1) upon finding prejudice to another party 
from loss of the information, may order 
measures no greater than necessary to cure 
the prejudice; or

(2) only upon finding that the party acted 
with the intent to deprive another party of 
the information's use in the litigation may:

(A) presume that the lost information 
was unfavorable to the party;

(B) instruct the jury that it may or must 
presume the information was 
unfavorable to the party; or

(C) dismiss the action or enter a 
default judgment.

Fed. R. Civ. P. 37(e). When determining whether to 
impose [*5]  sanctions for spoliation of evidence, 

media accounts," as this is not a legally cognizable objection (and it 
is nonsensical). Id.
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"Rule 37(e) provides the sole source to address the 
loss of relevant ESI that was required to be 
preserved but was not because reasonable steps 
were not taken, resulting in prejudice to the 
opposing party." DR Distributors, LLC v. 21 
Century Smoking, Inc., 513 F. Supp. 3d 839, 2021 
U.S. Dist. LEXIS 9513, 2021 WL 185082, at *75 
(N.D. Ill. Jan. 19, 2021) (citing Snider v. Danfoss, 
LLC, 2017 U.S. Dist. LEXIS 107591, 2017 WL 
2973464, at *3-4 (N.D. Ill. July 12, 2017)). Federal 
Rule of Civil Procedure 37(e) contemplates the 
following: that the lost information (1) must be 
electronically stored information ("ESI"), (2) 
existing during anticipated or actual litigation, (3) 
which "should have been preserved" because it is 
relevant; (4) was "lost because [] a party failed to 
take [] reasonable steps to preserve it" and (5) 
cannot be restored or replaced through additional 
discovery. Moreover, "[i]f any of these five 
prerequisites are not met, the court's analysis stops, 
and sanctions cannot be imposed under Rule 
37(e)." Snider, 2017 U.S. Dist. LEXIS 107591, 
2017 WL 2973464 at 4. A "decision tree" of this 
Rule 37(e) analysis can be visualized as follows:

DR Distributors, 2021 U.S. Dist. LEXIS 9513, 
2021 WL 185082, at *75 (citing Hon. Iain D. 
Johnston & Thomas Y. Allman, What Are the 
Consequences for Failing to Preserve ESI: My 
Friend Wants to Know, Circuit Rider 57-58 
(2019)).

In the instant matter, (1) the Court finds Plaintiff's 
Facebook page constitutes ESI. Next, (2) the Court 
finds Plaintiff had a specific duty to preserve this 
information (i.e., the Facebook page) from the 
moment it was [*6]  sought by LLD on July 13, 
2020. [Dkt. 87-7.] He obviously knew this 
information was sought when he discussed the 
discovery requests with his counsel, and has 
admitted as much ("Plaintiff acknowledges 
receiving a communication from the Law Firm of 
GWC Injury Lawyers regarding not deleting social 
media account..."). [Dkt. 83, ¶ 2.] Even if he hadn't 

specifically been on notice, Plaintiff had a duty to 
preserve this information in anticipation of 
litigation even before it was sought by Defendants. 
This court has stated that the anticipation of 
litigation means "a substantial and significant threat 
of litigation," not just the expectation that a suit is 
likely to be filed. Allendale Mut. Ins. Co. v. Bull 
Data Systems, Inc., 145 F.R.D. 84, 87 
(N.D.Ill.1992). This suit was filed on June 12, 2019 
[dkt 1-1], and the Court can reasonably infer that 
Plaintiff anticipated doing so at least some months 
prior to that point. Therefore, Plaintiff's Facebook 
page should have been preserved as early as 2019.

Next, (3) Plaintiff made no relevancy objection to 
the request for his Facebook page. Nor would have 
such an objection been sustained. The relevance 
standard is extremely broad; Federal Rule of Civil 
Procedure 26 allows for discovery of "any 
nonprivileged matter that is relevant to any party's 
claim or defense [*7]  and proportional to the needs 
of the case," and Federal Rule of Evidence 401(a) 
states that evidence is relevant if "it has any 
tendency to make a fact more or less probable than 
it would be without the evidence." "The scope of 
relevance for discovery purposes is far broader than 
for evidentiary purposes." Bailey v. Meister Brau, 
Inc., 55 F.R.D. 211, 214 (N.D. Ill. 1972). It seems 
undeniable to the Court that evidence known to 
Plaintiff at the time he filed his complaint (i.e., his 
Facebook page) that supports or refutes his factual 
allegations would have a tendency to make those 
facts more or less probable. The Court agrees with 
Defendant's articulation of the Facebook page's 
relevance:

The Facebook page, which demonstrated 
recreational activities, golf trips, and other 
physical activities would tend to show that the 
Plaintiff had not lost a normal life, and contrary 
to his claims was capable of using his shoulder 
and potentially returning to work. The 
Facebook page would have made the claims of 
damage less probable than without the 
evidence.

[Dkt. 87, p. 4.] Thus, the Court finds Plaintiff's 
Facebook page to be relevant.
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Under the next step, the Court asks whether the 
Facebook page was lost because Plaintiff failed to 
take reasonable steps to preserve it. Plaintiff has 
admitted [*8]  to the spoliation of his Facebook 
page: "Plaintiff acknowledges deleting his 
Facebook account," and he did not consult with his 
counsel concerning his intent to delete the page. 
[Dkt. 83, ¶¶ 1, 5.] Therefore, (4) Plaintiff not only 
failed to preserve this information, but he 
affirmatively caused its spoliation (tangentially 
close to the time it was requested by Defendants).

According to Facebook's own policies, there seems 
to be no way to recover this information for 
purposes of the instant civil suit. See, p. 2, supra. 
Plaintiff has offered access to his new Facebook 
page in lieu of the old one, but the Court has 
already addressed the fact that this new page would 
have none of the relevant information sought by 
Defendants. See fn. 2, supra. Plaintiff has also 
provided Defendants with a download of all the 
photographs within his cell phone/Android ("a 
scattershot of six hundred some photographs," 
according to Defendants [dkt. 87, p. 7]) because 
when he made a Facebook post, "it would have 
been a photo/image in his cell phone/Android." 
[Dkt. 83, ¶ 11.] However, this PDF dump is not the 
panacea Plaintiff hopes. These undated photographs 
depict vacations, golf trips, motorcycle riding, [*9]  
and physical activities. [Dkt 87, p. 7.] Yet, the 
information and comments surrounding these 
nondigital "posts" cannot be retrieved; Plaintiff has 
not provided any metadata associated with these 
images because they were provided as PDFs rather 
than in their native format. [Dkt. 87, p. 8.] 
Moreover, apparently Plaintiff has produced what 
he claims is a sampling of photographs that were on 
his phone, with no indication which of these 
photographs were actually posted on Facebook or 
when.4 Id. In their native Facebook format, not only 

4 Plaintiff claims he produced all the photographs on his cell phone 
[dkt. 83, ¶ 11], but Defendants maintain Plaintiff produced a 
sampling of the photographs [dkt. 87, p. 8]. The Court has no way to 
reconcile this discrepancy at the current juncture, but it is not 
germane to the rulings made herein.

would the photographs show a date and potentially 
a geolocation tag, but captions, comments, and tags 
of the individuals in the photos can (and often do) 
accompany the images.5 The PDF images are 
devoid of this additional informational content. 
Therefore, the PDF production is not an acceptable 
substitute for Plaintiff's Facebook page.6 Thus, the 
Court finds (5) the destroyed ESI cannot be 
restored or replaced through additional discovery.

Now the Court must turn its attention to the issue of 
intent to deprive. Defendants need only 
demonstrate intent by a preponderance of the 
evidence. Williams v. Am. Coll. of Educ., Inc., 2019 
U.S. Dist. LEXIS 157447, 2019 WL 4412801, at 11 
(N.D. Ill. Sept. 16, 2019) ("To prevail under Rule 
37(e)(2) or the court's inherent authority, [movant] 
must [*10]  show by a preponderance of the 
evidence that [destroying party] engaged in 
spoliation with the requisite intent."). "Intentional 
destruction and bad faith may be proved 
inferentially and with circumstantial evidence, and 
this Court need not leave experience and 
commonsense at the courthouse door when making 
its determination." Sonrai Systems, LLC v. Anthony 
Romano, et al., 2021 U.S. Dist. LEXIS 72444, 
2021 WL 1418405, at 13 (N.D. Ill. Jan. 20, 2021) 
(citations and signals omitted).

5 Alarmingly to the Court, several of these PDF photographs 
allegedly show the subject VAV box involved in the occurrence, 
which had apparently never been produced prior to this PDF dump. 
[Dkt. 87, p. 8.] If these VAV photos were indeed posted to Plaintiff's 
Facebook page, not only would the contemporaneous data 
accompanying them be invaluable to Defendants, but these posts 
likely would have constituted a statement/admission by a party 
opponent (which has now been deleted). United States v. McGee, 
189 F.3d 626, 632 (7th Cir. 1999) (holding that admissions by party-
opponents under Federal Rule of Evidence 801 need not be 
inculpatory: "[a]dmissions by a party-opponent are usually contrary 
to a position that the declarant is taking at the trial in which it is 
introduced....The party's statement need not have been against 
interest when made....") (citation omitted).

6 The Court does not believe producing these images in their native 
format would be an acceptable substitute either, as they would still 
be devoid of the additional information that accompanies them when 
they get posted to Facebook (e.g., date, geolocation tag, captions, 
comments, and tags of the individuals in the photos).
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Plaintiff's destruction of his Facebook was 
intentional and occurred while on notice to preserve 
the same. Plaintiff's explanation for what happened 
here is balderdash. Plaintiff allegedly "deleted his 
account solely for reasons related to ever increasing 
online threats and intimidating communications 
including threats of physical violence related to his 
political expressions that he posted on the subject 
Facebook account." [Dkt. 83, ¶ 3.] The Court has 
been provided no details of these alleged threats 
and has no way to verify the veracity of this 
statement. However, as the Court noted, during the 
April 13, 2021 hearing on this matter, "...if he 
wanted to delete political posts, he could have done 
that. You don't have to take your whole Facebook 
page down to do that. People delete stuff all the 
time. Instead, what he did was he [*11]  took the 
whole thing down, and he was on notice that it had 
been requested of him." [Dkt. 87-1, 18:18-22.] Not 
only that, if Plaintiff felt physically threatened or 
intimidated on Facebook, Facebook gives specific 
instructions on how to handle such harassment: "If 
you see something that goes against the Facebook 
Community Standards, please let us know. You can 
also unfriend or block someone if they're bothering 
you." [Dkt. 87, p. 5; 
https://www.facebook.com/help/592679377575472
.] Additionally, Facebook allows a user to 
implement certain privacy settings (i.e., a variety of 
options for who can see what on a user's page), 
which Defendant alleges Plaintiff has taken 
advantage of on both his newest and prior 
Facebook pages. [Dkt. 87, p. 5.] At any point, 
Plaintiff could have simply blocked or restricted the 
politically topical content from the alleged 
harasser(s), leaving the remainder of the requested 
content accessible. Essentially, Plaintiff claims that 
in August 2020 he was the target of online 
harassment and threats to his safety, yet by March 
2021, approximately seven months later, those 
threats had apparently abated to the point where he 
no longer felt in any danger, so he made [*12]  a 
new Facebook page. The Court finds this claim 
incredible.

Further casting doubt on the veracity of Plaintiff's 

tale of online harassment are (1) the shifting 
explanations about whether and when Plaintiff's 
counsel notified Plaintiff his social media accounts 
were being sought and to preserve the same 
(including his Facebook page); (2) the tangential 
timing of Plaintiff's deletion of his Facebook page 
so soon after LLD's request for the same; and (3) 
Plaintiff's evasion in answering the discovery after 
his page had been deleted. The objective evidence 
reveals that on July 13, 2020, Third-Party 
Defendant LLD served written discovery on 
Plaintiff requesting information about his Facebook 
page. [Dkt. 77, ¶ 14; Dkt. 87-7.] At some point 
between July 13, 2020 and August 31, 2020, 
Plaintiff's counsel communicated with Plaintiff not 
to delete his Facebook account.7 [Dkt. 83, ¶ 1-2.] 
Nonetheless, at some point less than 49 days after 
Defendant requested it, Plaintiff deleted his 
Facebook account anyway. [Dkt. 83, ¶ 1.] Plaintiff 
claims not to remember this directive at the time he 
deleted his account. [Dkt. 83, ¶ 2.] Compounding 
this error, approximately 43 days after deleting his 
Facebook [*13]  page, Plaintiff refused to disclose 
the page at all. [Dkt. 77-1, p. 21.]

At this point, under the Rule 37(e) decision tree, the 
Court need not address the issue of prejudice 
because it has determined Plaintiff's conduct to be 
an intentional act designed to deprive Defendants 
of relevant ESI. However, as Defendants have 
articulated, without the deleted Facebook page, 
they will be unable to "thoroughly investigate 
claims of nature and extent of [Plaintiff's] claimed 
injury, loss of normal life, and permanent 
disability." [Dkt. 87, p. 2.] The Court agrees and 
finds Defendants have indeed been prejudiced by 
the destruction of Plaintiff's Facebook page.

In light of these facts, the Court will not leave 

7 Casting further doubt on the veracity of this entire tale is Plaintiff's 
counsel's representation in open Court that he never told Plaintiff 
that Defendants had requested his Facebook information. [Dkt. 87-1, 
p. 20:2-5; see also 21:16-22:2 (Court comments about how 
incredulous this is); 23:11-15 (same).] This representation conflicts 
with Plaintiff's later assertion he was told to preserve his Facebook 
page. [Dkt. 83, ¶ 2.]
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experience and commonsense at the courthouse 
door. Sonrai Systems, 2021 U.S. Dist. LEXIS 
72444, 2021 WL 1418405, at 13. The objective 
evidence in this case leads the Court to conclude 
Plaintiff's deletion of his Facebook page was in 
response to Defendant LLD's discovery request for 
the same so that Defendants would not be able to 
access any posts which could potentially cast doubt 
on the seriousness of his claimed physical injuries 
related to the instant lawsuit. The Court agrees with 
Defendants that when "[t]aken as a whole, the 
conduct of the Plaintiff far [*14]  exceeds 
inadvertence or mistake and demonstrates 
disrespect for the Court and an intentional abuse of 
the discovery process." [Dkt. 87, p. 12.] This is 
more than a preponderance of evidence. Williams, 
2019 U.S. Dist. LEXIS 157447, 2019 WL 4412801, 
at 11. Moreover, the Court does not find Plaintiff's 
explanation of his conduct to be "substantially 
justified." Fed. R. Civ. P. 37(c) (courts need not 
impose sanctions if, in addition to the non-
compliant party's position being "substantially 
justified," the violation was "harmless.") Thus, 
sanctions are appropriate.

"In determining the appropriate sanctions to 
impose, 'the district court should consider the 
egregiousness of the conduct in question in relation 
to all aspects of the judicial process.'" Fuery v. City 
of Chicago, 2016 U.S. Dist. LEXIS 135086, 2016 
WL 5719442, at *2 (N.D. Ill. Sept. 29, 2016) 
(quoting Dotson v. Bravo, 321 F.3d 663, 667 (7th 
Cir. 2003)). While Defendants urge dismissal as the 
appropriate sanction here, dismissal of this matter is 
not an appropriate remedy in the Court's mind. 
While a reasonable jurist could rightfully impose 
that sanction, "there are certainly less drastic 
sanctions available that will remedy the prejudice 
to [Defendants] and allow the case to be heard on 
the respective merits." DR Distributors, 2021 U.S. 
Dist. LEXIS 9513, 2021 WL 185082, at *97. In this 
case, the sanctions the Court has fashioned are 
tailored toward Plaintiff's discovery violations 
because the Court finds the spoliated 
information, [*15]  while relevant to damages, does 
not go to the question of negligence which is the 

main question the finder of fact will be asked to 
resolve. Id. ("Court must also explain, even briefly, 
why it chose not to impose certain sanctions in its 
discretion.") Much like DR Distributors, "[t]he 
Court's decision not to default [Plaintiff] and 
dismiss [his claims] was not made lightly. Instead, 
the decision was discretionary based on all the facts 
of the case." Id.

Rather than dismissal as a sanction for his conduct, 
the Court believes jury instructions are the 
appropriate remedy here in response to Plaintiff's 
intentional act. The Court will instruct the jury that 
it can consider the evidence of Plaintiff's behavior 
resulting in the loss of the Facebook ESI along with 
all the other evidence in making its decision. Fed. 
R. Civ. P. 37(e)(1). The jury will be instructed that 
Defendant LLD requested the spoliated Facebook 
page; that the spoliated Facebook page contained 
information and images relevant to the claims and 
damages in the case; that Plaintiff had a duty to 
preserve the spoliated Facebook page; that Plaintiff 
was told to preserve his Facebook page by his 
attorneys once it was sought by Defendant LLD; 
that Plaintiff [*16]  affirmatively deleted his 
Facebook page shortly after it was requested by 
Defendant LLD in connection with this lawsuit; 
and that the information on the spoliated Facebook 
page cannot be recovered. Id. Plaintiff will also be 
precluded from asserting that he deleted his 
Facebook page for political reasons. Finally, the 
Court will issue an adverse inference instruction to 
the jury, whereunder the jury must presume the 
information contained on Plaintiff's Facebook page 
(i.e., the spoliated ESI) was unfavorable to 
Plaintiff's claims in the instant lawsuit.8,9 Fed. R. 

8 The Court will craft the appropriate verbiage of these instructions 
closer to the pretrial conference in this matter, but the Court 
anticipates they will be substantially similar to what has been laid 
out in this paragraph.

9 The Court is also mindful of Defendants' concern that Plaintiff not 
be able to craft answers to minimize or thwart any adverse inference 
instruction. [Dkt. 87, p. 13.] To that end, Defendants implore that 
"Plaintiff should not be allowed to explain away the photographs that 
depict him performing various activities contrary to his injury claims 
when he is responsible for deleting the information that would 
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Civ. P. 37(e)(2)(B). These remedies are not only 
proper in response to Plaintiff's intentional ESI 
destruction, but they attempt to alleviate the harm 
Defendants incurred because of the destruction of 
Plaintiff's Facebook page.

In conclusion, the remainder of Defendants' Motion 
for Evidentiary Hearing Regarding Discovery 
Violations and Spoliation of Evidence [dkt. 77] is 
GRANTED to the extent specified herein. The 
parties failed to file an updated joint status report 
on 5/17/2021 as ordered. [Dkt. 75.] Therefore, the 
parties are to file an updated joint status report on 
5/31/2021 detailing the discovery that remains to be 
completed before the 10/29/2021 [*17]  fact 
discovery deadline. Id. The parties should also 
specify whether they are interested in a settlement 
conference, keeping in mind that the Court will not 
hold a settlement conference (or recruit a colleague 
to hold such a conference) if not all parties want to 
participate in the settlement process. The Court 
again reminds the parties that no further extensions 
of the fact discovery deadline will be granted. Id.

ENTERED: 5/24/2021

/s/ Susan E. Cox

Susan E. Cox,

United States Magistrate Judge

End of Document

contradict any future explanations that he might provide in discovery 
or before a jury." Id. The Court agrees and will also take appropriate 
steps to ensure the jury does not hear from Plaintiff any benign 
explanations (rather than facts) that would minimize the extent of the 
activities depicted in any photographs. To this end, Defendants may 
consider asking Plaintiff questions about relevant photographs 
during his deposition so everyone involved will have a preview of 
what Plaintiff's trial testimony is likely to be, and Defendants can 
notify the Court of any potential issues ahead of time rather than 
conduct a trial by surprise.
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