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Appeals are reversed and the cases are re-

manded to the District Court for trial of
the ‘ssues on the merits.

It is so ordered.
Reversed and remanded.

Mr. Justice JACKSON took no part in
the consideration or decision of these cases.
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{. Licenses €18,

An “investment contract”, as used in
the Securities Act, means a contract, trans-
action, or scheme whereby a person invests
his money in a common enterprise and is
led to expect profits solely from efforts of
promoter or a third party, it being imma-
terial whether shares in enterprise are evi-
denced by formal certificate or by nominal
interests in physical assets employed in en-
terprise. Securities Act of 1933, § 2(1),
15 U.S.C.A. § 77b(1).

See Words and Phrases, Permanent

Edition, for all other definitions of
“Investment Contract”.

2. Licenses €=18Y>

Congress, by including the term “in-
vestment contract” in Securities Act as one
of the things constituting a security re-
quired to be registered, without further de-
finition of term, intended that term be
given meaning which had been crystallized
by prior judicial interpretation thereof as
used in various state “blue sky” laws. Se-
curities Act of 1933, § 2(1), 15 U.S.C.A.
§ 77b(1).
3. Licenses S&=218Y>

Corporations, offering opportunity to
contribute money and to share in profits
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of a large citrus fruit enterprise managed
and partly owned by corporations to per-
sons residing in distant localities who lack
equipment and experience requisite to oper-
ation of a citrus grove through medium of
service contracts and land sales contracts
and warranty deeds, which serve as a con-
venient method of determining investors’
allocable shares of profits, were offering
“investment contracts” within meaning of
Securities Act requirement for registeting
such contracts as nonexempt securities,
notwithstanding that some purchasers
chose not to accept full offer of investment
contract by declining to enter into a ser-
vice contract. Securities Act of 1933, §§
2(1, 3), 3(b), 5(a), 15 U.S.C.A. §§ 77b(1, 3),
77¢(b), 77e(a).

4. Licenses &=18,

The test of an investment contract
within Securities Act is whether scheme
involves an investment of money in a com-
mon enterprise with profits to come solely
from efforts of others, and, if test is satis
fied, it is immaterial whether enterprise
is speculative or nonspeculative or whether
there is a sale of property with or without
intrinsic value. Securities Act of 1933,
§§ 2(1, 3), 3(b), 5(a), 15 U.S.CA. §§
77b(1, 3), 77¢(b), 77e(a).

Mr. Justice FRANKFURTER dissent-
ing.

On Writ of Certiorari to the United
States Circuit Court of Appeals for the
Fifth Circuit.

Suit by the Securities and Exchange
Commission against W. J. Howey Com-
pany and Howey-in-the-Hills Service,
Inc., to restrain alleged violations of the
Securities Act. To review a judgment of
the Circuit Court of Appeals, 151 F.2d 714,
affirming a judgment of the District Court,
60 F.Supp. 440, for defendants, plaintiff
brings certiorari,

Reversed.
294
Mr. Roger S. Foster, of Philadelphia,

Pa., for petitioner.
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Messrs. C. E. Duncan, of Tavares, Fla,
and George C. Bedell, of Jacksonville, Fla.,
for respondents.

Mr. Justicce MURPHY delivered the
opinion of the Court.

This case involves the application of §
2(1) of the Securities Act of 19331 to an
offering of units of a citrus grove develop-
ment coupled with a contract for cultivat-
ing, marketing and remitting the net pro-
ceeds to the investor.

The Securities and Exchange Commis-
sion instituted this action to restrain the
respondents from using the mails and in-
strumentalities of interstate commerce in
the offer and sale of unregistered and non-
exempt securities in violation of § 5(a) of
the Act, 15 U.S.CA. § 77e(a). The Dis-
trict Court denied the injunction, 60 F.
Supp. 440, and the Fifth Circuit Court of
Appeals affirmed the judgment, 151 F.2d
714, We granted certiorari, 327 U.S. 773,
66 S.Ct. 821, on a petition alleging that the
ruling of the Circuit Court of Appeals
conflicted with other federal and state de-
cisions and that it introduced a novel and
unwarranted test under the statute which
the Commission regarded as adminis-
tratively impractical.

Most of the facts are stipulated. The
respondents, W. J. Howey Company and

Howey-in-the-Hills Service,
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Inc.,, are
Florida corporations under direct common
control and management. The Howey
Company owns large tracts of citrus acre-
age in Lake County, Florida. During the
past several years it has planted about 500
acres annually, keeping half of the groves
itself and offering the other half to the
public “to help us finance additional de-
velopment.” Howey-in-the-Hills Service,
Inc, is a service company engaged in cul-
tivating and developing many of these
groves, including the harvesting and mar-
keting of the crops.

Each prospective customer 1is offered
both a land sales contract and a service

contract, after having been told that it is
not feasible to invest in a grove unless
service arrangements are made. While
the purchaser is free to make arrange-
ments with other service companies, the
superiority of Howey-in-the-Hills Service,
Inc., is stressed. Indeed, 85% of the acre-
age sold during the 3-year peried ending
May 31, 1943, was covered by service con-
tracts with Howey-in-the-Hills Service,
Inc.

The land sales contract with the Howey
Company provides for a uniform purchase
price per acre or fraction thereof, varying
in amount only in accordance with the
number of years the particular plot has
been planted with citrus trees. Upon full
payment of the purchase price the land is
conveyed to the purchaser by warranty
deed. Purchases are usually made in nar-
row strips of land arranged so that an acre
consists of a row of 48 trees. During the
period between February 1, 1941, and May
31, 1943, 31 of the 42 persons making pur-
chases bought less than 5 acres each. The
average holding of these 31 persons was
1.33 acres and sales of as little as 0.65, 0.7
and 0.73 of an acre were made. Thesc
tracts are not separately fenced and the
sole indication of several ownership is
found in small land marks intelligible on-
ly through a plat book record.
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The service contract, generally of a 10-
year duration without option of cancella-
tion, gives Howey-in-the-Hills Service,
Inc., a leasehold interest and “full and
complete” possession of the acreage. For
a specified fee plus the cost of labor and
materials, the company is given full dis-
cretion and authority over the cultivation
of the groves and the harvest and market-
ing of the crops. The company is well es-
tablished in the citrus business and main-
tains a large force of skilled personnel and
a great deal of equipment, including 75
tractors, sprayer wagons, fertilizer trucks
and the like. Without the consent of the
company, the land owner or purchaser has
no right of entry to market the crop;2

148 Stat. 74, 15 U.S.C. § 77b(1), 15
U.8.CA. §77(1).

2 Some investors visited their particular
plots annually, making suggestions as to
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thus there is ordinarily no right to specific
fruit. The company is accountable only
for an allocation of the net profits based
upon a check made at the time of picking.
All the produce is pooled by the respond-
ent companies, which do business under
their own names.

The purchasers for the most part are
non-residents of Florida. They are pre-
dominantly business and-professional pco-
ple who lack the knowledge, skill and
equipment necessary for the care and cul-
tivation of citrus trees. They are attracted
by the expectation of substantial profits.
It was represented, for example, that
profits during the 1943-1944 season
amounted to 209 and that even greater
profits might be expected during the 1944-
1945 season, although only a 10% annual
return was to be expected over a 10-year
period. Many of these purchasers are
patrons of a resort hotel owned and op-
crated by the Howey Company in a scenic
section adjacent to the groves. The hotel's
advertising mentions the fine groves in the
vicinity and the attention of the patrons is

drawn to the
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groves as they are being es-
corted about the surrounding countryside.
They are told that the groves are for sale;
if they indicate an interest in the matter
they are then given a sales talk.

It is admitted that the mails and instru-
mentalities of interstate commerce are used
in the sale of the land and service con-
tracts and that no registration statement
or letter of notification has ever becn
filed with the Commission in accordance
with the Securities Act of 1933 and the
rules and regulations thereunder.

Section 2(1) of the Act defines the term
“security” to include the commonly known
documents traded for speculation or in-

6 SUPREME COURT REPORTER

vestment.® This definition also includes
“securities” of a more variable character,
designated by such descriptive terms as
“certificate of interest or participation in
any profit-sharing agreement,” “investment
contract” and “in general, any interest or
instrument commonly known as a ‘securi-
ty”” The legal issue in this case turns
upon a determination of whether, under
the circumstances, the land sales contract,
the warranty deed and the service contract
together constitute an “investment con-
tract” within the meaning of § 2(1). An
afirmative answer brings into operation
the registration requirements of § 5(a),
unless the security is granted an exemp-
tion under § 3(b), 15 U.S.C.A. § 77c(b).
The lower courts, in reaching a negative
answer to this problem, treated the con-

tracts and deeds
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as separate transactions
involving no more than an ordinary real
estate sale and an agreement by the sell-
er to manage the property for the buyer.

[1,2] The term “investment contract”
is undefined by the Securities Act or by
relevant legislative reports. But the term
was common in many state “blue sky” laws
in existence prior to the adoption of the
federal statute and, although the term was
also undefined by the state laws, it had
been broadly construed by state courts so
as to afford the investing public a full
measure of protection. Form was disre-
garded for substance and emphasis was
placed upon economic reality. An invest-
ment contract thus came to mean a con-
tract or scheme for “the placing of capital
or laying out of money in a way intended
to secure income or profit from its em-
ployment.” State v. Gopher Tire & Rub-
ber Co., 146 Minn. 52, 56, 177 N.W. 937,
938. This definition was uniformly ap-
piicd by state courts to a variety of situa-

care and cultivation, but without any legal
rights in the matters.

3 “The term ‘security’ means any note,
stock, treasury stock, bond, debenture,
evidence of indebtedness, certificate of in-
terest or participation in any profit-shar-
ing agreement, collateral-trust certificate,
preorganization certificate or subscrip-
tion, transferable share, investment con-
tract, voting-trust certificate, certificate

of deposit for a security, fractional un-
divided interest in oil, gas, or other min-
eral rights, or, in general, any interest
or instrument commonly known as a ‘se-
curity,” or any certificate of interest or
participation in, temporary or interim
certificate for, receipt for, guarantee of,
or warrant or right to subscribe to or
purchase, any of the foregoing.”
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tions where individuals were led to invest
money in a common enterprise with the
expectation that they would earn a profit
solely through the efforts of the promoter
or of some one other than themselves.

By including an investment contract
within the scope of § 2(1) of the Securities
Act, Congress was using a term the mean-
ing of which had been crystallized by this
prior judicial interpretation. It is there-
fore reasonable to attach that meaning to
the term as used by Congress, especially
since such a definition is consistent with
the statutory aims. In other words, an in-
vestment contract for purposes of the Se-

curities Act means a contract, transaction
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or scheme whereby a person invests his
money in a common enterprise and is led
to expect profits solely from the efforts of
the promoter or a third party, it being im-
material whether the shares in the enter-
prise are evidenced by formal certificates
or by nominal intcrests in the physical as-
sets employed in the enterprise. Such a
definition necessarily underlies this Court’s
decision in Securities Exch. Commission
v. C. M. Joiner Leasing Corp., 320 U.S.
344, 64 S.Ct. 120, 88 L.Ed. 88, and has been
enunciated and applied many times by low-
er federal courts.,® It permits the fulfill-
ment of the statutory purpose of compell-
ing full and fair disclosure relative to the
issuance of “the many types of instruments
that in our commercial world fall within
the ordinary concept of a security.” H.
Rep.No.85, 73rd Cong., 1st Sess., p. 11.
It embodies a flexible rather than a static
principle, one that is capable of adaptation
to meet the countless and variable schemes

devised by those who seek the use of the
money of others on the promise of profits.

[3] The transactions in this case clear-
ly involve investment contracts as so de-
fined. The respondent companies are of-
fering something more than fee simple in-
terests in land, something different from a
farm or orchard coupled with management
services. They are offering an opportuni-
ty to contribute money and to share in
the profits of a large citrus fruit enter-
prise managed and partly owned by re-
spondents. They are offering this oppor-
tunity to persons who reside in distant lo-

calities and who lack the equipment
300

and
experience requisite to the cultivation, har-
vesting and marketing of the citrus pro-
ducts. Such persons have no desire to oc-
cupy the land or to develop it themselves;
they are attracted solely by the prospects
of a return on their investment. Indeed,
individual development of the plots of land
that are offered and sold would seldom be
economically feasible due to their small
size. Such tracts gain utility as citrus
groves only when cultivated and developed
as component parts of a larger area. A
common enterprise managed by respond-
ents or third parties with adequate per-
sonnel and equipment is therefore essential
if the investors are to achieve their para-
mount aim of a return on their invest-
ments. Their respective shares in this en-
terprise are evidenced by land sales con-
tracts and warranty deeds, which serve as
a convenient method of determining the
investors’ allocable sharcs of the profits.
The resulting transfer of rights in land
is purely incidental.

4 State v. Evans, 154 Minn. 95, 191 N.
W. 425, 27 A.L.R. 1165; Klatt v. Guar-
anteed Bond Co., 213 Wis. 12, 250 N.W.
825; State v. Heath, 199 N.C. 135, 153
S.E. 855, 87 A.L.R. 37; DIrohaska v.
Hemmer-Miller Development Co., 256 111,
App. 331; People v. White, 124 Cal.App.
548, 12 P.2d 1078; Stevens v. Liberty
Packing Corp., 111 N.J.Eq. 61, 161 A.
193. " See also Moore v. Stella, 52 Cal.
App.2d 766, 127 P.2d 300.

5 Atherton v. United States, 9 Cir., 128
F.2d 463; Penfield Co. of California v.
S. E. C, 9 Cir.,, 143 F.2d 746; S. E. C.

v. Universal Service Association, 7 Cir.,
106 F.2d 232; S. E. C. v. Crude Oil
Corp., 7 Cir.,, 93 F.2d 844; S. E. C. v.
Bailey, D.C., 41 F.Supp. 647; S. E. C.
v. Payne, D.C., 30 F.Supp. 873; S. E.
C. v. Bourbon Sales Corp., D.C., 47 F.
Supp. 70; S. E. C. v. Wickham, D.C., 12
F.Supp. 245; S. E. C. v. Timetrust, Inc.,
D.C., 28 F.Supp. 34; S. E. C. v. Pyne,
D.C., 33 F.Supp. 988. The Commission
has followed the same definition in its
own administrative proceedings. In re
Natural Resources Corporation, 8 S.E.
C. 635.
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Thus all the elements of a profit-seeking
business venture are present here. The in-
vestors provide the capital and share in
the earnings and profits; the promoters
manage, control and operate the enterprise.
It follows that the arrangements whereby
the investors’ interests are made manifest
involve investment contracts, regardless of
the legal terminology in which such con-
tracts are clothed. The investment con-
tracts in this instance take the form of
land sales contracts, warranty deeds and
service contracts which respondents of-
fer to prospective investors. And re-
spondents’ failure to abide by the statu-
tory and administrative rules in making
such offerings, even though the failure re-
sult from a bona fide mistake as to the
law, cannot be sanctioned under the Act.

This conclusion is unaffected by the fact
that some purchasers choose not to accept
the full offer of an investment contract
by declining to enter into a service con-

tract with
301

the respondents. The Securi-
ties Act prohibits the offer as well as the
sale of unregistered, non-exempt securi-
ties.® Hence it is enough that the respond-
ents merely offer the essential ingredi-
ents of an investment contract.

[4] We reject the suggestion of the
Circuit Court of Appeals, 151 F.2d at
page 717, that an investment contract is
necessarily missing where the enterprise
is not speculative or promotional in char-
acter and where the tangible interest which
is sold has intrinsic value independent of
the success of the enterprise as a whole,
The test is whether the scheme involves an
investment of money in a common enter-
prise with profits to come solely from the
efforts of others. If that test be satisfied,
it is immaterial whether the enterprise is
speculative or non-speculative or whether
there is a sale of property with or without
intrinsic value. See S. E. C. v. C. M.
Joiner Leasing Corp., supra, 320 U.S. 352,
64 S.Ct. 124, 88 L.Ed. 88. The statutory
policy of affording broad protection to in-
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vestors is not to be thwarted by unrealistic
and irrelevant formulae.

Reversed.

Mr. Justice JACKSON took no part in
the consideration or decision of this case.

Mr. Justicce FRANKPYWRTER dissent-
ing.

“Investment contract” is not a term of
art; it is a conception dependent upon the
circumstances of a particular situation.
If this case came before us on a finding au-
thorized by Congress that the facts dis-
closed an “investment contract” within the
general scope of § 2(1) of the Securities.
Act, 48 Stat, 74, 15 U.S.C. § 77b(1), 15 U.
S.C.A. § 77b(1), the Securities and Ex-
change Commission’s finding would govern,
unless, on the record, it was wholly un-

supported. But
302

that is not the case before
us. Here the ascertainment of the ex-
istence of an “investment contract” had to
be made independently by the District
Court and it found against its existence.
60 F.Supp. 440. The Circuit Court of Ap-
peals for the Fifth Circuit sustained that
finding. 151 F.2d 714. If respect is to be
paid to the wise rule of judicial adminis-
tration under which this Court does not up-
set concurrent findings of two lower courts
in the ascertainment of facts and the rele-
vant inferences to be drawn from them,
this case clearly calls for its application.
See Allen v. Trust Co. of Georgia, 326 U.
S. 630, 66 S.Ct. 389. For the crucial issue
in this case turns on whether the contracts
for the land and the contracts for the man-
agement of the property were in reality
scparate agreements or merely parts of a
single transaction. It is clear from its
opinion that the District Court was war-
ranted in its conclusion that the record
does not establish the existence of an in-
vestment contract:

“x % * the record in this case shows

that not a single sale of citrus grove prop-

6 The registration requirements of § 5
refer to sales of securities. Section 2
(3) defines “sale” to include every “at-

tempt or offer to dispose of, or solicita-
tion of an offer to buy,” a security for
value,
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erty was made by the Howey Company
during the period involved in this suit, ex-
cept to purchasers who actually inspected
the property before purchasing the same.
The record further discloses that no pur-
chaser is required to engage the Service
Company to care for his property and that
of the fifty-one purchasers acquiring prop-
erty during this period, only forty-two en-
tered into contracts with the Service Com-
pany for the care of the property.” 60 F.
Supp. at page 442.

Simply because other arrangements may
have the appearances bf this transaction
but are employed as an evasion of the Se-
curities Act does not mean that the present
contracts were evasive. I find nothing in
the Securities Act to indicate that Con-
gress meant to bring every innocent trans-
action within the scope of the Act simply
because a perversion of them is covered by

the Act.

328 U.S. 275
FISHGOLD v. SULLIVAN DRYDOCK & RE-
PAIR CORPORATION et al.
No. 970.

Argued May 6, 1946.
Decided May 27, 1946.

1. Courts C=405(13)

Where honorably discharged veteran
brought action under the Selective Service
Act against his employer for declaratory
relief and for compensation for days he
was not allowed to work but nonveterans
with seniority were permitted to work, and
union, having a collective bargaining agree-
ment with employer providing that senior-
ity shall be controlling when ability of em-
ployees is fairly equal, intervened, union
had an appealable interest in district
court’s judgment denying veteran declara-
tory relief but granting a money judg-
ment, since district court’s judgment nec-
zssarily involved a construction of the col-
lective bargaining agreement that would
be binding under doctrine of res judicata if

union should thereafter institute a suit for
interpretation of the agreement. Selec-
tive Training and Service Act of 1940, §
8(b), 50 U.S.C.A.Appendix, § 308(b) ; Fed-
eral Rules of Civil Procedure, rule 24(b),
28 U.S.C.A. following section 723c.

2. Judgment &=713(2)

A prior judgment is a finality as to a
claim or demand in controversy, conclud-
ing parties and those in privity with them,
not only as to every matter which was
offered and received to sustain or defeat
the claim or demand, but as to any other
admissible matter which might have been
offered for that purpose.

3. Courts €357

The allowance of costs to the prevail-
ing party is not a rigid rule. Federal Rules
of Civil Procedure, rule 54(d), 28 U.S.C.A.
following section 723c.

4. Army and navy €51

The Selective Service Act was de-
signed to protect the veteran by preventing
him from being penalized on his return by
reason of his absence from his civilian job
and by giving him an advantage which the
law withheld from those who stayed be-
hind. Selective Training and Service Act
of 1940, § 8(b, c), as amended, 50 U.S.C.A.
Appendix, § 308(b, c).

5. Army and navy &=5|

The Selective Service Act is to be lib-
erally construed for the benefit of those
who left private life to serve their coun-
try in its hour of great need. Selective
Training and Service Act of 1940, § 1 et
seq., 50 U.S.C.A.Appendix, § 301 et seq.

6. Army and navy &»51

The separate provisions of the Selec-
tive Service Act are construed as parts of
an organic whole and each is given as lib-
eral a construction for the benefit of the
veteran as a harmonious interplay of the
separate provisions permits. Selective
Training and Service Act of 1940, § 1 et
seq., 50 U.S.C.A.Appendix, § 301 et seq.

7. Army and navy €5l
Provisions of Selective Service Act
restoring a veteran to his former position



